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Abstract

Biofuels are increasingly being produced and comglias a partial substitute to
fossil-fuel based transport fuels in the fight agaiclimate change. One policy
introduced recently by some countries to help endiofuels perform better than
fossil fuels environmentally is sustainability ena. These, typically, require lower
greenhouse gas emissions than fossil fuels, camsgdeot only their use but also
production. Concerns have been expressed fromusmgparters that such criteria
could represent WTO-incompatible barriers to traldee present paper addresses two
specific issues. First, it argues that biofuelsuthde treated like any other traded
product under WTO law, in particular the GATT agnemt. Thus an importing
country could not impose different trade measuegzeddent on whether the biofuel
was produced according to its sustainability cate6Gecond, the TBT Agreement
provides guidance on how to draw up internationahdards that can help ensure
WTO compatibility. This cannot guarantee such catbgay, but it can help reduce
significantly the chances of WTO Members bringingtians against a fellow
Member’s biofuels sustainability criteria. Therditde direct case law to draw upon,
but it is argued that, if the TBT guidance is folkd, in the long term the absence of

case law can be taken as an indication that sadltiity criteria are WTO-compatible.
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hosted by GSE, Rome, 21 October 2010. The autharstparticipants for their comments. They also
thank Graham Ferris of Nottingham Law School fdphg them chart a path through the minefield of
WTO law.



WTO Regulations and Bioenergy Sustainability Certifcation —

Synergies and Possible Conflicts

Recognizing that their relations in the field of trade and emmit endeavour should be
conducted with a view to raising standards of liyiensuring full employment and a large
and steadily growing volume of real income and &ffe demand, and expanding the
production of and trade in goods and services, engiilowing for the optimal use of the
world's resources in accordance with the objectif/esustainable development, seeking
both to protect and preserve the environment aneht@nce the means for doing so in a
manner consistent with their respective needs anderns at different levels of economic
development
Part of the Preamble to the Agreement Establistiea WTO

Introduction

In the last decade, as the production of feedstankistheir conversion into bioenergy,
notably biofuels, has expanded dramatically (ermged in most countries by
substantial public policy interventions and incees), a range of policy issues,
problems and controversies have emerged. The prigidbkis paper is to address just
one of these: the WTO compatibility of sustainapidertification systems. Whilst the
production of bioenergy was conceived mainly asomestic solution to domestic
energy concerns, international trade in bioenergguycts has begun to emerge. One
of the energy concerns countries seek to addrefis bvofuels is fossil fuels’
contribution to carbon emissions and global warmiRgs focus has, in turn, led to
much attention being paid to these aspects of bisforoduction and usage.

Concern over the environmental impact of biofuetedpction has given rise to
concerns over their ‘sustainability’, as it would bontradictory if different types of
biofuels produced in different countries — tradevimch is relatively new but with the
potential to expand very substantially very quicklyailed to address appropriately
these concerns. This has raised questions as tthevheriteria and certification
systems put in place to try to ensure biofuels petidn is sustainable also conform to
World Trade Organisation (WTO) rules and principles the quote at the start of this
paper indicates, policies which protect and presethve environment are given
validity in this context. Yet to what extent caretstandard trade liberalising logic of

the WTO, concerning market access, market shamkdrade liberalisation, apply in



this case? Domestic public policy creates both riteeket and the sustainability
standards; they are mutually constitutive rathemtlaving a pre-existing market

which the public policy instrument comes along sapgntly to protect.

As the policy issue of environmental sustainabiligs emerged and become more
prominent, so a literature has sought to deterrtiiee VTO-compatibility of biofuels
sustainability criteria and standards (9e&er alia, Howseet al, 2006; Charnovitzt

al, 2008; Erixon, 2009; Echols, 2009; Swinbank, 200&ndle and Schaus, 2010).
Furthermore a number of papers, written largelyrmitexclusively by legal scholars,
ponder explicitly the legal possibility of whethgiofuels can be treated differently in
terms of trade policy instruments, depending onthdrethey have been produced
sustainably or not (seejter alia, Switzer, 2007; De Vera, 2008; Tarasofsky, 2008;
Condon, 2009; de Gorter and Just, 2009; Mitchel dnan, 2009; Switzer and
McMahon, 2010).

We do not seek to challenge this legal analysisifaiead argue that, from a policy
perspective, the key trade policy concern is simpl@ O rules and such case law as
exists suggest that biofuels will not be allowech&ve differential policy treatment
based on the sustainability of production. The $othus shifts to ensuring that
sustainability standards (principally on the impayhsumption side) and certification
systems (principally on the export/production side¢ compatible both with each
other and with WTO rules and precepts. Thus weeathat the core principles of the
General Agreement on tariffs and Trade (GATT) applpiofuels and that the TBTA
provides guidance as to the establishment of WT@patible standards and
certification systems. This does not eliminate pussibility of challenges against
sustainability criteria, but following certain cleaules can help reduce the chances of

a challenge occurring.

The paper, first, outlines EU and US sustainabdityeria. Second, we highlight the
principal GATT atrticles relevant to biofuels sustility criteria and consider how
potential trade problems —and thus possible actainte WTO — can be avoided.
Third, we consider how the development of sustalialeriteria in an international

setting, in accordance with principles laid downWMTO Agreements, creates wider

synergies that can enhance international biofueldet further. What this shows,



ultimately, is that biofuels are not a commoditydgdrom others in the WTO, given
rules that are determined by broad principles ratien the specific details of any one
commodity. That said, although the options for emguthe WTO-compliance of
biofuels sustainability criteria are limited, natlp do they exist, the lack of number
of options helps make the feasible alternativeshalearer. This paper focuses on
biofuels for transport, bioethanol and biodieselduse these are the dominant forms

of traded bioenergy for which sustainability issaes currently arising.

Biofuels Sustainability Criteria — An Introduction

Biofuels, transport fuels derived from specific égpof plant matter, are seen as one
weapon in the fight against carbon emissions cgusinthropogenic) climate change.
It is therefore not surprising that biofuels arénggput under great scrutiny to ensure
the carbon emissions from biofuels production arsg@ yrovides lower carbon
emissions than the fossil-fuels they are replacdge specific aspect of this is the
conditions under which biofuels are produced. Camc®ver this have given rise to
some of the major consuming countries — notablyBteand US — setting up biofuels

sustainability criteria.

Considering EU policy first, the legislation whiefffectively marks the beginning of
EU policy is the 2003 Biofuels Directive (so-caljédrhis set voluntary targets for
the percentage of transport fuels to be represdiydmofuels or other renewables; of
2% by the end of 2005 and 5.75% by the end of 28iitcle 3(4) asks member states,
in the measures they take, to “consider the ovetatlate and environmental balance
of the various types of biofuels and other renewdibéls and may give priority to the
promotion of those fuels showing a very good cdfgetive environmental balance,
while also taking into account competitiveness aadurity of supply.” Thus in this
first phase of biofuels promotion, member statesukh think about environmental
factors, but alongside (and possibly trumped blgpoeconomic concerns.

On the other hand, Article 4(2) of the Biofuels &itive requires the Commission

every two years, starting no later than the en@G8f6, to report on member states

! Directive 2003/30/EC of 8 May 2003 on the Promotaf the Use of Biofuels or Other Renewable
Fuels for Transport. Official Journal of the EurapdJnion L123, 17.5.2003, pp. 42-46.



progress. This should address no only their bigfuetorporation rates, but also
economic and environmental considerations of furtimerease in biofuels use
(Article 4(2)b); a life-cycle perspective (not ‘dysis’) on biofuels, to see if some are
both “climate and environmentally friendly” and potially “competitive and cost
efficient” (Article 4(2)c); and how sustainable tipeoduction of the feedstocks is
(Article 4(2)d). Thus, in future, environmental aedonomic factors are given more
equal weight, with explicit consideration having lie given to the environmental
impacts of biofuels production and use.

These concerns are returned to in Commission oEthiepean Communities, 2005: 9.
In that report, the Commission commits to addresSmational targets for the market
share of biofuels”; “using biofuels obligationshd representing an important shift
in thinking about how to create incentives for b use, “requiring that, through a
system of certificates, only biofuels whose culima complies with minimum
sustainability standards will count towards theyéds.” Moreover, recognising early
on that measures should be WTO-compatible, the Uesmon is clear that “the
system of certificates would need to apply in a -dmtriminatory way to

domestically produced biofuels and imports.” Tlsigxplored further below.

The progress report (Commission of the European r@amities, 2007) marks an
important pre-cursor to the EU sustainability crédethat would then find their way
into EU legislation in 2009, in Article 17 of theeRewable Energy Directive (RED)
and Article 7(b) of the Fuel Quality Directive (FQDIt is beyond the scope of the
present paper to chart the details of this legi@dagénd game in detail (see alsater
alia, the Explanatory Memorandum to Commission of th@ogean Communities
2008a; and Commission of the European Communit@3812). The sustainability
criteria introduced simultaneously into the RED ardised FQD thus address the
following issues, compliance with which is requirtm ensure the biofuels count

towards national and EU targets and eligibility fioeancial assistance.

2 Respectively, Directive 2009/28/EC of 23 April 200n the Promotion and the use of Energy from
Renewable Sources... Official Journal of the Euaop®&nion L140, 5.6.2009, pp. 16-62; Directive
2009/30/EC of 23 April 2009 Amending Directive 98/[EC as Regards the Specification of Petrol,
Diesel and Gas-Oil and Introducing a Mechanism tonktbr and Reduce Greenhouse Gas
Emissions.... Official Journal of the European Unidma0, 17.5.2003, pp. 88-113.



First, biofuels must deliver greenhouse gas (GH@issions reductions over fossil
fuels — at least 35% initially (or from 2013 if tipeoduction facility was operating
before 2008); at least 50% for 2017. From 2018fuigis produced in plants which
began production in 2017 must deliver savings déast 60%. Details are provided

for how to calculate these GHG emissions reductions

Second, biofuels feedstock production cannot oocucertain types of land with a
specific function or status before 2008. Lands waet! for biodiversity reasons are.
primary forests and woods, undisturbed or lacKingible” human activity;

land protected under law, international or irdexernmental agreement (unless
feedstock production did not compromise the napuatection goals);

highly biodiverse grassland (except, for “nonemal’” grassland, if biofuel feedstock
harvesting is required for grassland status to bmtained). NB By the end of 2010,

the Commission had still to produce a definitiorhwfhly biodiverse grassland.

A second set of exclusions are based on the catetnwould be released from
certain types of land if disturbed by feedstockdurction:

wetlands;

continuously forested area;

undrained peatland (unless feedstock productiwhharvesting does not require the

land to be drained).

In addition, and important for the WTO context,sberiteria apply to all feedstocks
sourced within and outside the EU. Also, membdestaannot impose additional and
more stringent requirements than these. Furthermorde two-yearly reports to be
submitted by the Commission from 2012, referencdl &fe made to whether or not
countries that are a significant source of feedst@again, inside and outside the EU),
have implemented a range of International Labouga@isation Conventions, the
Cartagena Protocol on Biosafety and the Conventaninternational Trade in
Endangered Species of Wild Fauna and Flora. Asusssd further below, it is
significant that whilst social criteria are a cortgmuy part of the reporting process,

they are not part of the formal criteria which defbiofuels sustainability.



In the US, we begin the biofuel story with the EjePolicy Act (EPAct) of 2005.
This amended the Clean Air Act to incorporate adwable Fuel Standard (RFS),
setting s (low) statutory blending percentage thiarol in gasoline (2.78% in 2006,
the first full year of operation, for example. Tlgsequivalent to 4 billion gallons, a
figure scheduled to rise to 7.5 billion gallons BQ12). Enforcement was via
Renewable Identification Numbers (RINs), which wezquired to prove renewables
had been added to transport fuels (and which weryrn, the means of providing
firms with access to federal program support). dzadl, the definition of renewable
fuel for which the RINs were issued was§ motor vehicle fuel that is used to replace or
reduce the quantity of fossil fuel present in d fuixture used to fuel a motor vehitlbased
on,inter alia, various named feedstocks. It thus lacked anyerte to what we now
understand as sustainability concerns (see Title Sbtitle A).

This situation was changed just two years latewdwer, with the passing of the
Energy Independence and Security Act (EISA). Tleiguires that to qualify as a
renewable fuel (and thus for a RIN), there mustabéfe-cycle GHG emissions
reduction of 20% for ‘standard’ renewables compavéth the fossil fuels they
replace, 50% for ‘advanced biofuel’ and for ‘biosdmsed diesel’, and 60% for
‘cellulosic biofuel’. The EISA also defined the nméag of renewable biomass with
reference to sustainability concerns (see Titl&libtitle A). The key features are:

Planted crops and crop residue harvested fromsudyral land cleared or cultivated

before 19 December 2007 either actively managédlllomw, and nonforested;

Planted trees and tree residue from actively matdree plantations on non-federal
land cleared before 19 December 2007;

Animal waste material and animal byproducts.

Slash and pre-commercial thinnings that are frmm-federal forestlands, excluding
forests or forestlands that are critically impetjlenperiled or rare; and old growth or
late successional forest;

Biomass obtained from the immediate vicinity ofltdings and other areas regularly
occupied by people, or of public infrastructurerisik from wildfire.

Algae.

Separated yard waste or food waste, includingcted cooking and trap grease.



Thus EU and US standards have both similar featamelsnotable differences. Both
identify specific land and production types, bosinget GHG emissions reductions,
both make the receipt of economic benefits conadtioon compliance with the
criteria and both benchmark international agreemédn the other hand, only the US
refers explicitly to advanced biofuels, whilst puotion from older plants must
deliver on GHG emissions reductions targets aftewayears in the EU, whereas in
the US older production facilities are grandfatkder@ further distinction can be
inferred from the wording of these criteria, in thght of the wider context of policy —
EU criteria, explicitly, refer to imports (insofas the criteria apply equally to biofuels
and feedstocks sourced within and outside the BRLS; criteria, however focus

primarily on domestic production.

WTO Trade Concerns

The principal concern of the present paper is gteng to which sustainability criteria
are consistent with WTO rules. With biofuels produe and trade being so new,
there is very little direct legal or case evidebtagavork on. General legal principles
embedded in the WTO agreements, tested via nondiottase law, can be drawn
upon for guidance. Implicit in this is a facet abfoels trade that is central to the
subsequent analysis — biofuels, as a product gneilipnot be treated differently to

other goods in the WTO. This brings us to the fissue, one that we outline only
briefly. Currently, there is no distinct Harmonis€&bmmodity Description and

Coding System (HS) classification for either etHaoo biodiesel. Indeed, Harmer

(2009: 5) argues this is where an analysis of leisftrade needs to start.

Of these two biofuels — ethanol — is classified amBlS Chapter 22 (“beverages,
spirits and vinegar”), whilst biodiesel is classtfi under HS Chapter 38
(“miscellaneous chemical products”). Moreover, atilacan be either undenatured
ethyl alcohol (HS 2207.10), or denatured ethyl atddHS 2207.20). The latter group
can be further disaggregated into a variety ofhiertsub-categories, for example
“specially denatured” (HS 2207.20.11), “denaturdtiS 2207.20.12) and “other
denatured” (HS 2207.20.90): fuel ethanol has noarsgp category. Biodiesel is
located under HS 3824.90 (chemical products n@wéisre specified) — along with
many other products, again making the identificatod biodiesel quantities difficult.

This classification raises a further potentiallygrsficant issue: ethanol is an

10



agricultural good (HS 22 falls under the AgreementAgriculture, AoA), whereas

biodiesel is an industrial good. With the WTO Agremts treating agricultural and
industrial goods differently, the trade policy asidciplinary implications could vary,

potentially substantially, in a possible Doha Depehent Agenda (DDA) agreement.
That said, according to Howse et al (2006: 11-ifa2phe WTO Members so wished,
they could exclude ethanol from the AoA by listib@s such in the Annex. For more
on biofuels’ classification seejter alia, Howseet al, 2006, Condon, 2009; Harmer,
2009; Le Roy et al, 2009, Switzer and McMahon, 2010

The range of trade principles governing biofuetsdér — and thus the trade policy
options available to governments — are the samangsother commodity. Most
Favoured Nation (MFN), non-discrimination and na#ibtreatment all apply, as do
the uses of key policy instruments, notably custaluses (regulated under GATT
Article II), internal taxation (Article Ill), quaitative restrictions (Article XI), or
domestic subsidies (The Subsidies and CountergaMeasures Agreement, SCM).
Another option could be to subsidise overseas mtomlu as part of development
assistance, which could offer almost unlimited @plireedom (we do not consider
this further in the present paper). Whilst biofugleduction, usage and trade give rise
to a wide range of WTO-compatibility concerns, thesign and implementation of
sustainability criteria lead us to focus on oneiddetin particular: GATT Article I,
“National Treatment on Internal Taxation and Refijafd. For a detailed discussion
of issues relating to subsidies, see Harmer, 20Ailst Article XI might be
considered relevant, we note that “the interpre¢allote Ad Article Ill stat[es] that,
when a domestic measure applies both to domestic and imported products, it is
Article 11l [as opposed to Article XI] that is apphble.” (Tarasofsky, 2008: 8,
emphasis added). Thus so long as sustainabiltigrieriset facially-neutral obligations

on all biofuels production regardless of sourceiche Ill is appropriate.

A key question is whether countries can treat lalsfuifferently in trade policy terms,
depending on whether they have been produced itsabtg or not. Article 1l

introduces the concept of ‘like’ products, requirithat regardless of origin, imported
products cannot be treated less favourably thanedboally-produced like products.
This does not, however, require identical treatn(émt example in terms of policy

instruments used), a point returned to later. Can@009: 906ff) makes it clear how

11



important the concept of product likeness is to fhactioning of the GATT

Agreement, as it is central to the principle of stiiscrimination. The Appellate Body
in the EC-Asbestos case referred to a 1970 GATTKWQgrParty Report to identify
four criteria that, whilst “neither treaty mandatedr a closed list of criteria” help
establish product likeness (Condon, 2009: 906.a&eSwitzer, 2007: 36):

Sharing physical properties, nature or quality

Serving the same or similar end-uses

Whether consumers perceive or treat the prodagtserving the same or similar end
uses

Sharing the same international tariff classifimat

All four factors, explicitly or implicitly, refera demand-side factors. The last of these
points is, for reasons explained earlier, not withits problems, but in terms of
‘ethanol’, ‘biodiesel’, etc is a useful indicatioaf closeness within a product
classification. The other three refer to intringeatures and consumption-related
characteristics; there is nothing here that sugpardefinition of product likeness
based on Processing and Production Methods (PRIMSisue we return to shortly.
In a GATT case, tuna-dolphin, (ruled on in 1994 bot adopted. Seénter alia, de
Vera, 2008: 673-674 for details), the ruling wemfaiast unilateral US import
restrictions (based on whether tuna were caughiguolphin-friendly techniques or
not). The Panel argued that like products shoulddé&ined only by the products
themselves, not PPMs (see Condon, 2009: 908).

A subsequent case, shrimp-turtle, “suggests thaDVWj(risprudence may be more
amenable to considerations of sustainable develofinfde Vera, 2008: 673) than
earlier GATT rulings, suggesting there may be a fot production-related criteria in
the definition of product likeness, at least insoés they relate to sustainable
development (recall the quote at the start of tliesgnt paper). The US issued licenses
for imports of shrimp only if they were caught wsimethods that did not endanger
sea turtles. Although the AB ruled against this soe@, it was not because it was
unilateral but because the measure “was applied iarbitrarily discriminatory way.”
(de Vera, 2008: 674). We consider the question roftrary and discriminatory

measures at greater length below.
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Is it conceivable that the third criterion, consurpeeferences — including consumer
perceptions — can allow for biofuels to be treatsdunlike, based on whether they
were produced sustainably or not? We argue therénar distinct reasons why WTO
rules are unlikely to sanction such a policy didiion. The first is simply that both
case law and a simple practical reading of WTOgqpies point this way. To use an
analogy in the context of environmental concernaneistic trade policies which
discriminated against goods whose production géegraelatively high carbon
emissions could be allowed. The situation can ydml imagined where this could
lead to exports from countries whose productioerargy-generation sectors faced a

huge increase in barriers.

The second is more practical in nature and reptesepotential Catch 22 situation:
consumers need access to all types of biofuel @mbheto express a preference freely,
but governments may wish to exclude certain tygdsasuel on the basis of actual or
claimed consumer preference (see also Charnaviir, 2008: 10): consumers may
not freely be able to express their preferencabef available products have been
limited by ex ante decisions. Indeed, this could cover not only politecision by
governments but also those of companies, both gugplsustainably-produced
biofuels and the manufacturers of motor vehiclelsop vinay or may not produce for

sale vehicles capable of driving on various blenfdsiofuel®

The 1981 Spanish Coffee case saw Spain apply eliffeariffs to different beans and
cultivation methods. This case fell down because different beans were then
blended together, denying consumers any opportunitgxpress preferences for
coffee produced by different methods. That saids tuling still left open the

possibility that revealed consumer preferences peynit differential treatment of
goods based on production methods (subject to #Hrkere caveats). Concerted
consumer lobbying, for example, may be one pointeéérence. The ruling on EC-

Sardines made it clear, however, that, policy-makeust avoid introducing measures

3 This, in turn, raises questions about the valumatd non-market goods using Willingness to Pay
surveys, for example, and the extent to which timay carry weight in the WTO. We do not consider

this issue further here.
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based on consumer preferences that have been rHmegpisee also Switzer and
McMahon, 2010: 17) Cheyne, 2009, meanwhile analyses issues pematoirthe
environmental labelling of goods and the provisadnnformation to consumers. A
problem with allowing consumer preferences to hejine product likeness or
unlikeness is that, as Charnowétzal (ibid) point out, any Panel or AB would have to
determine likeness case by case; thus limiting @otential forex ante learning by

policy-makers from existing case law in the desagpolicies for other commodities.

The foregoing leads us to conclude that biofuetgotibe treated differently based on
the sustainability of their production methods. $lamy sustainability criteria must be
subject to GATT Article lll. Given this, howevert may be possible to identify
“General Exemptions” using GATT Article XX (seeyfexample, the Appellate Body
[AB] ruling in the shrimp-turtle case). Article XXffers ten exemptions to the GATT
rules, so long as the “measures are not appli@dnranner which would constitute a
means of arbitrary or unjustifiable discriminatibatween countries where the same
conditions prevail, or a disguised restriction oternational trade”. Two exemptions
in particular feature in analyses of the appliaggbibf Article XX to biofuels. Article
XXb identifies measures “necessary to protect hyraammal or plant life or health”;
Article XXg identifies measures “relating to thenservation of exhaustible natural
resources if such measures are made effective njurection with restrictions on

domestic production or consumption”.

One key difference between these exemptions is iatny case brought against a
country’s biofuels policy seeking exemptions unfeticle XX is that measures for
which exemption would be sought under XXb would éde be “necessary” to
deliver the desired policy outcome, but only havingbe “relating to” the desired
policy outcome under XXg (see, inter alia, Tarakpfs2008: 9). In this paper,
however, we do not consider further Article XXb.s8daw indicates that it applies
principally to domestic concerns (as useder alia, in relation to clean air and to
Brazil's environment). Article XXg does not apply tcross-border measures
automatically, however, but only insofar as that, teferring to “domestic”
production and consumption, a distinction is bedrgwn with production and/or

* This paper does not have page numbers. This nimgbkes the title page as Page 1.

14



consumption in other countries (see also Condo@92918). One issue not pursued
further in the present paper is the question oftidrethe domestic/cross-border
distinction may start to break down in the contektdomestic activities affecting
adversely the global climate, insofar as it afféatsnan health and biosystems.

Important for the debate over sustainability, meegpArticle XXg is a ‘conserving’
paragraph, used as a means of conserving exhausghiral resources. This suggests
that sustainability criteria need to be clear oratik being conserved, if Article XXg
is to be used as a defence against any possible Wig{lenger over such criteria.
Both EU and US criteria do refer to certain langdety, biodiversity, etc. One could
even argue that by producing renewable fuels tstgube for fossil fuels, countries
were seeking to conserve finite and depleting weserof the latter “exhaustible
natural resources”. Overall, if a country wisheddsign sustainability criteria to
minimise the prospect of challenges from other Wii@nbers, reference to issues of

conservation would help.

Before considering the process of drawing up saghality criteria in more detail, we
offer two issues that may warrant considerationvieich are not addressed further
here. First, if biofuels are motivated by concesmsr anthropogenic climate change,
might scepticism in some quarters over the sciamugerpinning anthropogenic
climate change constitute the basis for an actimudht against a WTO Member’s
sustainability criteria, on the basis they were agassary as biofuels could not be
“related to” (or offered as) a correction for someg) argued not to exist? Second,
there are broad differences in the policy approtcitause-and-effect in different
Members, as seen indifferent opinions over thecgudonary principle’. The lower
burden of proof of XXg over XXb, discussed earlieray however mean a Panel or
AB felt able to determine the legal merits of aecasilt on XXg without having to
form a definitive position on disputed matters aksce.

Ultimately, we suggest the success of an Article XXemption for biofuels
sustainability criteria would rest on those criaiebieing worded in such a way as to
conform with the ‘conserving’ agenda underpinningtidde XXg. An important
element of this was raised by the AB report onghemp-turtle case, where it was

argued that the meaning of “natural resourcesbisdefinition, evolutionary”, based
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on “contemporary concerns of the community of rmegi@bout the protection and
conservation of the environment” (quoted in Cond2@09: 912). How this might

affect any dispute drawing on XXg, however, asrgatains untested.

What to do or how to do it? The relevance of the TB Agreement

In addition to the GATT, another element of the WT&evant to biofuels is the
Technical Barriers to Trade Agreement, TBTA (sedgr alia, Condon, 2009;
Switzer, 2007; Howset al, 2006; Charnowitzt al, 2008). The TBTA seeks to strike
a balance between, on the one hand, both countigdss to protectinter alia,
human, animal and plant life and health, and sgcinierests, alongside the need to
develop technical regulations and standards; withthe other hand, the basic trade
principles of the GATT (see the Preamble to the ABTIndeed the Preamble
identifies as a goal of the TBTA, “to further théjectives of the GATT”. With
products such as biofuels, technical specificatimesessential, not only to facilitate
trade but, more fundamentally, to ensure they fancts transport fuels. In the
present paper we shall discuss two aspects of BWAT First, we shall consider
briefly the features of goods pertinent to the gmiag discussion of biofuels as traded
commodities under the GATT. Second, we explore etaitl what the TBTA says

about the process of establishing internationa¢@gents on, for example, standards.

It was argued above that the current debate omahe&e of product likeness focuses
on demand-side features. Paragraph 1 of Annex theolBTA (“Terms and their
definitions for the purpose of this agreement”),wbwer, defines a Technical
Regulation as one “which lays down product chargties or their related processes
and production methods, with which compliance isndadory”. This suggests a
product’s PPMs have the same standing as the natttine good itself. Furthermore,
in several cases, such as Japan-Alcoholic Bevermgd$EC-Asbestos, “the physical
characteristics of a goate only one consideration to the determination as to whether
products are ‘like’.” Switzer (2007: 36-37, emplsaisi original).

The Uruguay Round was negotiated as a Single Usddeg, a notion which applies
also to the implementation of the various Agreememder the WTO. Relationships
between Agreements are thus very important. It catre inferred that a policy

referring to PPMs automatically complies with th&T3d, as the latter uses no such
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phrase. On the other hand, the Preamble to the TBiBRes clear the intention to
further the objectives of the GATT; and to protélee environment and human,
animal or plant life or health (repeating goals et in the General Exemptions of
GATT Article XX). Furthermore, it repeats a criticelement from the chapeau to
Article XX, demanding that measures are implementeduch a way as to avoid
arbitrary or unjustifiable discrimination betweeouatries; and to avoid hidden trade
barriers (see also Article 2 of the TBTA, which ddhally reinforces non-

discrimination and national treatment).

From this, considering the GATT and TBTA togethenng with relevant case law
outlined earlier, we argue that whilst PPMs canubed to define product likeness,
this cannot result in the core principles of theT@Arepeated explicitly in the TBTA,
being reversed. In the TBTA, as the earlier qubtans, the relevant PPMs are those
which are product-related. We do not consider &mrtwhether non-product related
PPMs could be a basis for treating biofuels ditiélse depending on whether they
embodied sustainability or not, as they too coutd be used to defend a policy
otherwise inconsistent with the GATT. We therefann to considering a key use of
the TBTA which is additive to the GATT: it offerée@r guidance on how to go about
negotiating and drawing up agreements on techmegllations and standards. In
short, GATT 1994 (reinforced by the TBTA) tells what can and cannot be done
with biofuels sustainability criteria; the TBTA prdes additional guidance about
how to establish those criteria. In what follows aleo analyse, in the light of the
TBTA, how a scheme can be set up that ensuresdiofuroduction, in disparate
countries worldwide, conforms with the sustainapilicriteria laid down by

consuming countries?

Article 2.1 of the TBTA requires that “Members dhahsure that in respect of
technical regulations, products imported from teeitory of any Member shall be
accorded treatment no less favourable than thatrded to like products of national
origin and to like products originating in any athmuntry”. The phrase “no less
favourable” does not mean, however, that treatmamgt be identical (Howse et al,
2006: 24). Equivalence of effect means countriegishcooperate and be open about

detailed criteria (see below).
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Switzer (2007: 37) argues, following the EC-biotease, differential treatment can
avoid falling foul of this aspect of law if “unfaucable treatment to imported
products...can be explained by ‘factors or circumstahunrelated to origin...[Thus]
a measure which differentiates between otherwike’ ‘products on the basis of their
GHG emission reduction levels may not necessaeult in a finding of less
favourable treatment if the conduct can be expthioye reasons unrelated to origin.”
That said, for the reasons set out above we attatePPMs, product-related or not,
would not allow for the differential treatment oituels based on GHG emissions
reductions. Indeed, Paragraph | of Annex 3 to tB&A requires that, “[w]herever
appropriate, the standardizing body shall specifgndards based on product
requirements in terms of performance rather tharsigde or descriptive
characteristics”, which brings us back to the deirside features of biofuels

addressed eatrlier.

As part of equivalence of effect, Charnowitz et (@008: 28-29) note that
sustainability reporting requirements must als@pees MFN and Art Il — and this

applies to both production and consumption endd®ichain — which, in the context
of international trade, of course refers to bo#h éixporting and importing country. A
concern that embraces national treatment and likdygts is the taxation regime in
the importing/consuming country. Subject to produtieing defined as ‘like’,

differential taxation may be permitted if it is faly neutral and does not give

protection to domestic production (see Switzer,722@T-38).

One important feature of the TBTA is that it sees promote the use of

“international standards and conformity assessragsiiems” in the development of
technical regulations and standards. Article 2afestthat regulations introduced for a
legitimate reason and which accord with internatlostandards “shall be rebuttably
presumed not to create an unnecessary obstadahtetmational trade.” On the other
hand where international standards do not exishefproposed standard differs from
existing international standards, or if those éxgsstandards “may have a significant
effect on trade of other Members”, not only can enber proposed a standard itself,
but the TBTA gives clear guidance as to how it $thalo so. Specifically, Article 2.9

details an open process which gives other Membgp®rtunities to engage in the

standard-setting process, whilst Article 2.12 resgithat a reasonable period of time
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be left between agreement and implementation ofidstals, to give exporting
Members — especially developing countries — timadapt to them. Article 2.9 does
allow for the standards to be set prior for coraidh, but only if an urgent situation
means time is of the essence — and consultatiom tmers occur “immediately”. The

TBTA even sets out a “Code of Good Practice” fangard-setting in Annex 3.

Thus the TBTA promotes the use of existing intaomatl standards, permits
Members to establish new standards where apprepntgrnational standards do not
exist, and requires that process to be conductad mpen and multilateral way. This,
to quote both the chapeau to GATT Article XX an& tAreamble to the TBTA,

should ensure that the agreed standard avoids trampi or unjustifiable

discrimination”. Furthermore, if the (importing) watry setting the standard has
engaged with other Members fully and openly, thencies those same Members will
then bring an action against those standards ogritends of WTO-incompatibility

are greatly reduced. Swinbank (2009: 499), refgrttnthe AB ruling in the shrimp-

turtle case argues, regarding EU sustainabilitieca, that “the EU would need to
show it has engaged in meaningful negotiations w&hmain suppliers to determine
credible environmental sustainability criteria” khaugh that would only be needed if
an action were brought; and our main point is theth a process reduces the changes
of that happening in the first place,

From the perspective of the EU, Article 2.7 alscludes an interesting feature:
“Members shall give positive consideration to aticgp as equivalent technical
regulations of other Members, even if these regnat differ from their own,
provided they are satisfied that these regulataxhsquately fulfil the objectives of
their own regulations.” This phrase is very simitarthe EU principle of mutual
recognition, a keystone of ensuring the free movené goods and services within
the SEM without requiring full harmonisation of rwatal laws. Extended to the WTO,
there remains much scope for variations in WTO masibegislation which can still
deliver regulatory equivalence at lower (negotgfincost. Moreover mutual
recognition, as a basis for seeking free trade @etwnations, has significantly
stronger legal underpinnings than the WTO DSP, sy national differences
between EU member states are still seen as natrgneg a barrier to trade. This also

re-emphasises the benefits from a multilateral @gogr to standards-setting.

19



Sustainability standards set, currently, by devetbpountry importers, must then be
respected by exporters, many of whom will be develp or emerging economies.
Again, this refers to how something should be damenuch as what it is to be done,
therefore the TBTA is an important reference pdinthas already been noted that the
TBTA provides guidance over how standards shouldd&ermined — openly and
collectively. Another key feature of the TBTA isathwhilst the principal focus of the
TBTA is the work of WTO Members (in particular “Cesd Government Bodies”; see
Article 2), there is explicit scope for non-govemmal organisation (NGO)

involvement in standard-setting.

With biofuels, relevant NGOs working on standardsl aertification include the
feedstock-specific Better Sugarcane Initiative (B#ie Roundtable on Sustainable
Palm Oil (RSPO) and the Roundtable on ResponsiiyeASsociation (RTRS), whilst
there is also a Roundtable on Sustainable Biofa8B) which covers all feedstocks
used for biodiesel and bioethanol. The TBTA, firsiakes explicit reference to the
active role NGOs can play in this process. Sectimese NGOs operate in an open
and transparent manner consistent with the priesipinderpinning the TBTA
Moreover, these representative bodies include ¢@uwernmental) representation
from all the relevant producing countries, thusuemg) breadth of participation. They
also ensure a direct process link between NGOsVdm® Members (for a wider
discussion on these links seger alia, Tallontire and Blowfield, 2000; Bernstein and
Hannah, 2008; Brassedtal, 2010).

This is exemplified by the BSI, whose current Picithn Standard is being assessed
by the European Commission to determine complianth EU standards. The
general BSI Standard contains five core principlesb-divided into multiple
indicators. For the “BSI EU”, a sixth category hasen added which addresses
additional EU-specific concerns: “To monitor glolerming emissions with a view
to minimizing climate change impacts”, and “to aitland with high biodiversity
value, land with high carbon stock and peatlandsfinal point, noted here but not
developed further in the present paper, concemestdenforcement costs and indirect
transaction costs. By having producers in differeatintries represented on the

Roundtables, there is both a direct link from tepresentatives back to farmers, and
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an implicit commitment to the principle of certifile@ sustainability criteria, that can
help ensure greater compliance, at lower cost, llzaimg standards set and enforced

by distant governments.

Evidence on the Negotiation and Implementation of &tainability Standards

In this section, we consider some aspects of suidity criteria in the context of the
foregoing. For example, is there any evidence sligtainability criteria have been
designed explicitly with WTO concerns in mind? Hawrnational fora been used to
develop or promote sustainability criteria? Intews conducted as part of our
ongoing research indicate that aspects of EU @itesve been designed with WTO
concerns in mind. Some authors (notably Charnowtital, 2008) have argued that
labour standards can be designed and implementeehys consistent with WTO
rules. On the other hand, EU legislation (both Remnewable Energy Directive and
the Fuel Quality Directive) exclude labour/socidiarglards from compulsory
implementation double-check the Articles for the proper wording here], because
whilst it was recognised that, in theory, such suteuld be drawn up to be WTO-
consistent, it was felt that such rules would stepr some peoples’ red lines and thus
would almost certainly trigger an action. A sucéalsdefence could not be
guaranteed and, moreover, such an action couldatdmwethe entire structure of
sustainability criteria. Instead, reporting regments on such standards should enable
examples of good practice to be highlighted, withmandatory reporting resulting in

violations falling foul of WTO criteria.

The EU sustainability criteria have, in a numbemalys, been designed explicitly
with WTO rules in mind. They were negotiated in aywvhich allowed for the input
of other countries (although this should not bestato imply all concerns were taken
fully into account); the rules on implementationdameporting apply equally to all
biofuels, regardless of source; the criteria drawharp distinction between those
elements which are compulsory and, in the casalwfur/social rules, those which are
not; and a range of international agreements aerdupon, with respect to both the
compulsory and voluntary reporting components ef ¢hteria. Moreover, EU rules
prevent member states adding further criteria, Wkl ensure that if the EU criteria
are WTO-compatible, they will remain so when impéeried by the member states

(see Swinbank, 2009). Also, member states mustugmdlational Action Plans to
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show how they will deliver on the sustainabilityteria (Switzer and McMahon, 2010:
6), which provides a checkpoint to ensure conforraftnational implementing plans
with EU and WTO rules.

On the other hand, key concepts in the EU critesgéae put in place without clear
definitions having been agreed (for example ‘highilydiverse grassland); and whilst
the default values for GHG emissions savings frafferent feedstocks published in
the RED can be replaced with actual values, it lm@yoth difficult and costly for
developing countries in particular to do so. A et problem — of which the EU
standards are only one contributory part — is foeaj proliferation of sustainability
standards (Desplechin, 2010). Standards which a@mpatible can create
uncertainty and inhibit investment and trade. Sachcerns can be understood as
further support for collective, multilateral, negion. Mutual recognition of
standards has advantages, but the equivalencéeredt standards and rules may be

difficult and costly to determine.

There have, in the latter part of 2010, been vetgresting developments as regards
to certification of palm oil production by the Raliable on Sustainable Palm Oil
(RSPO). First, Unilever announced a plan to obadliof its palm oil from plantations
certified by the Roundtable on Sustainable Palm (@6PO) within five years.
Second, the Dutch government has presented a retmif@gned by all the suppliers
and purchasers of palm oil to trade only RSPO{oedtipalm oil in The Netherlands
by 2015. Agreements such as this are important enarkor such schemes, as it
indicates they are capable of ‘passing’ importararkat tests of commercial
relevance and applicability. In so doing, this remsdmoot issues surrounding the
expression of consumers’ preferences, as supiersommercial gain from making
this switch; whilst consumers are unlikely to argbat the inability to buy palm oil
products produced unsustainably has impaired tineedom of choice. It should,
however, be recognised that both campaign groupR&PO members acknowledge
their certification scheme cannot yet be taken eas&iron guarantee of sustainability

of source. It is, however, an important step towanalstainable production.

As a footnote to this, Annex | of the TBTA confirrtigat “This Agreement deals only

with technical regulations, standards and conform#sessment procedures related to
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products or processes and production methods. &@edas defined by ISO/IEC
Guide 2 may be mandatory or voluntary. For the psepof this Agreement standards
are defined as voluntary and technical regulatammandatory documents. Standards
prepared by the international standardization comtyare based on consensus. This
Agreement covers also documents that are not bas@nsensus.” This distinction
is potentially important as voluntary schemes dbhave to be notified to the WTO.
This explains why, for example, the Brazilian goweent is taking a hands-off
approach to such schemes, but monitors them veefutly to ensure WTO rules are

not violated in their implementation.

Ultimately, the TBTA would permits regulation undée banner of sustainability (as
a different example, Australian biosecurity rulesvén some kind of sustainability
element in them) but no one is absolutely certgiuen the plethora of different
standards being developed, how much and of what tfpstandard is permitted,
combined with a lack of clarity from the WTO givtre limited case law in this area.
One observation from de Vera (2008: 674), is thats critical to note that no WTO
Panel or Appellate Body has explicitly permitteceimive embargoes.” It is possible
that sustainability criteria are WTO-compatibler(&xample on embargoes, neither
EU nor US rules prevent the import of biofuels proed unsustainably; it is simply
that such biofuels would not count towards blenderscountries’ usage or GHG
emissions-reductions targets). Such compatibilagnot be taken from granted, but
must be worked on from the outset, however. Ultetyatone can argue that a lack of
legal clarity caused by a lack of case law is adgtong, if it means that WTO
Members have had no reason to bring actions ageawt other; a situation that is
more like if trading partners, Member governmemd BIGOs are part of the policy

design and implementation process at all stages.

Conclusions

A key motivation for biofuels production sustairldpi criteria is to ensure that
biofuels, which are being produced and consumeeler-rising quantities produce
clear environmental benefits, especially in termMisGHG emissions reductions,
compared with the fossil-fuel based transport fublsy are, in part, replacing.
Questions have been raised about the WTO-compitibil these schemes. In this

paper we argue that the plethora of WTO rules afiplyiofuels as they apply to any
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traded commodity. This leads to a number of keysoregarding biofuels and the

policies that can, or cannot, be adopted basedwandustainable’ their production is.

First, we consider it highly unlikely that biofuedan be declared ‘unlike’, depending
on whether they were produced sustainably or nlois feans that GATT Atrticle I
applies to all resulting policies addressing bit§usustainability; A WTO Member
cannot apply trade barriers which discriminate tyexgainst unsustainable biofuels.
It can further be concluded from this that a pradu®rocessing and Production
Methods (PPMs) are unlikely to be considered relef@r defining product likeness;
and that this applies both to product-related PPaM8, a fortiori, to non-product
related PPMs.

Second, If Article Il applies to biofuels, thenafWTO Member does seek to treat
biofuels differently, based on the sustainabilitytheir production, Article XXb or, in
the context of cross-border considerations, XXg lvdae the relevant reference-point
for a general exemption. This must, however, beliegpn accordance with the
principles of national treatment and non-discririora Furthermore, under Article
XX no measure could represent “arbitrary or unfisdile discrimination between

countries where the same conditions prevail, dsguised restriction on trade”.

Third, in the context of the WTO Agreements repnéieg a Single Undertaking, we
have argued that whilst the GATT sets out whatar@h must not be done, the TBTA
offers clear guidance on how to do it. Specificatme goal of the TBTA is “to
further the objectives of GATT 1994”; whilst theeusf common language and terms
identifies areas where the TBTA complements the GAdnd thus further the
objectives of the latter. Specifically, the TBTAoprdes guidance about how to avoid
measures which are, or could be deemed, arbitradyuajustifiable. Key features of
the TBTA are that imports and domestic productiamstibe treated in an equivalent
fashion (but not necessarily in an identical majniat the process of drawing up
standards should, where possible, draw on exisimgrnational standards and
agreements or, if that is not possible or approgrienvolve other countries openly
and actively in the drawing up and implementatiba aew set of standards. Not only

does this approach respect explicit TBTA provisjanspractical terms it makes it
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less likely one of those participating Members willbsequently bring an action via
the WTO Dispute Settlement Understanding.

We have argued that there is clear evidence thaatlJUS standards reflect some of
these goals, both in their preparation and implagatem. Furthermore, there is clear
evidence that multilateral bodies, such as the R&RDBSI, have prepared producer
certification systems to comply with importing coes’ sustainability standards,
with the latter’'s “BSI| EU” standard being considiigy the European Commission
for its compatibility with the EU sustainabilityastdard. In the case of the RSPO, a
further boost has come, first, from Unilever pumgsuia goal of purchasing only
RSPO-certified palm oil; and, second, a goal cowtdid by the Dutch government to
make all palm oil and related products on the Dutdrket from RSPO-certified
sources, also by 2015. That said, some exportingitdes continue to monitor
closely the implementation of sustainability crideby importing countries, to ensure

continued conformity with WTO rules.

Ultimately it is not that there are good or badfléds but, rather biofuels either done
well or done badly. In a new and evolving policgaisuch as this, the meaning and
understanding of these key concepts will also exjoindeed, the TBTA recognises
the non-stationary nature of policy when it makiesiucthat standard-setting must (but
also can only) take account a¥ailable scientific and technical information (Article
2.2, emphasis added). The dynamic nature of bdibypand its context should also,
therefore, be reflected in the interpretation arahitoring of sustainability criteria in
the context of WTO compliance.

In a recent speech to the 2010 World Energy Cosgfeascal Lamy (Lamy, 2010)
picked up the Congress’'s theme of the Three A’s ceels, Availability and
Acceptability (my emphasis). He also spoke of a “more sophistitaVTO rule-
book”. In the context of a successful conclusiorthi®e Doha Development Agenda,
the draft text of which includes a call for thedrhlisation of environmental goods
and services (EGS), Lamy'’s speech reflects a pattiscernible in some of the cases
already discussed. Specifically, there are ongogffprts to incorporate both
environmental goods and environmental concerns riudiye and explicitly into the
WTO Agreements. The need to ensure the WTO-comifiigtibf biofuels-related
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policies will only grow. It is important to accetpiat the general rules and precepts of
the WTO apply to such goods; and that those rud¢smnly tell policy-makers what to

do, or not, but also give guidance on how to makedA¢onsistent policies.
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