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CHILD LAW - A WAY OUT THE CONFUSION?

By Jenny Levin, LLM, Head of the Department of Law and Government,
Polytechnic of the South Bank.

This is the text of the Trent Law Journal lecture as delivered on 13 March 1985.

There is currently great interest in reforming, clarifying, simplifying or even
just codifying the law on rights and duties relating to children. The Law Com-
mission has just begun a review of the private law. Civil servants from the
DHSS, Home Office and Lord Chancellor's Department, with the Law Com-
mission are considering the public law aspects - the law relating to children in
the care of local authorities.[1] The latter group has produced 13 consultation
papers on which responses were requested by the end of May 1985. In addition
to all this, of course, we await the decision to the House of Lords in Gillick,[2]
a decision which cannot fail to have considerable importance for both the
private and public law relating to children.

Why all this activity? A major motivation is a desire to reduce the complexity
of the law. Academics have noted this complexity for years[3] and a glance at
any of the standard texts on the subject should convince anyone of the need for
greater logic and clarity. It is ironic that this area of law which particularly
concerns laypeople parents and social workers should be so needlessly
technical and incomprehensible. The Short Report commented that a review
should be undertaken with a view to "the production of a simplified and co-
herent body of law comprehensible not only to those operating it but also to
those affected by its operation. It is not just to make life easier for practitioners
that the law must be sorted out; it is for the sake of justice ...... (para 119).
The Law Commission similarly emphasises that the need is for simplification
and rationalisation rather than radical change.[4]

The complexity of the law arises mainly from the following:

(a) There is no clear or adequate definition of parental rights and duties and
correspondingly the rights of those who purport to exercise all or some
of them.

(b) There are too many different legal concepts purporting to describe or define
the relationship of a child with its carer, including "natural" parent, guard-
ian, adoptive parent, custodianship, "ordinary" custody, "legal" custody,
care and control and so on.

(c) There are too many separate statutes dealing with the upbringing of children
and their interrelationship is confused.

(d) There are too many separate jurisdictions dealing with the issues - juvenile
benches, domestic benches, county courts (divorce and otherwise), and the
High Court, plus confused appellate jurisdictions embracing the crown
courts, and the Family Division as well as the Court of Appeal.



Like Topsy, the law has just grown. It seems to be based on few discernable
principles apart from the vague criteria of the "welfare of the child" (sometimes
"first", sometimes "paramount", sometimes inapplicable). The time is ob-
viously ripe for simplification and clarification but it is unlikely that this can be
achieved without a re-examination of basic principles. This in turn may lead to
a call for radical change. The issues involve some fundamental value judge-
ments. How much power should parents exercise over their children? How
long should this power last? How should it be enforced? Can all these powers be
transferred to others, whether compulsorily or by agreement? What are the
implications of splitting parental powers between two or more adults? Are there
limits on the powers of local authorities to intervene in family life and if so how
should they be expressed? Is a local authority really "like a parent" once a
child is in care or should its powers be different to those of individual carers?

What are Parental Rights?

Conventionally such investigations into the law begin with an attempt to define
"'parental rights and duties" and then go on to ascertain what lesser or different
rights are enjoyed by those not natural parents.J5] Adoptive parents, foster
parents, guardians, custodians, local authorities are all seen as having some,
in some circumstances all, of the natural parent's rights. Attempts to define
parental rights and duties are now legion in the literature[6] and it is not necess-
ary to further till the ground here. All agree that the law is "confusing and
unclear".[7] In the words of Lord Justice Sachs, "the legislation has created a
bureaucrats's paradise and a citzen's nightmare."[81

The literature is also agreed that it is misleading to speak of rights and duties:
they are more in the nature of powers and responsibilities. Many, indeed most,
of these powers extend to a number of other people "in loco parentis". It is also
argued that as the courts must decide cases in the best interest of the child
rather than enforce or declare parental rights, the importance of those rights
is limited.

The latter point is too court-centred. Parents and others want to know where
they stand in relation to rights of custody, access, consent to medical treatment,
discipline, travel abroad, administration of property etc without the need to
go to court in every case. However the paucity of judicial decisions attempting
to define parental rights can be explained by the fact that once a court is seized
of the issue, the interests of the child become paramount.

The Gillick[91 case is therefore not only important but unusual. It also clearly
illustrates both the importance of parental rights themselves and the remedies
or procedures that may be involved to enforce or establish them.

Mrs Gillick successfully applied for two orders which were granted in the
following terms. The first, against the Health Authority, was that their staff
should not provide contraceptive or abortion advice or treatment to any of
Mrs Gillick's daughters under 16 without her consent or that of the court except
in an emergency. The second, against the DHSS, declared that its circular of
December 1980 was "contrary to law". This circular concerned contraception
only. After stating that "special care is needed not to undermine parental
responsibility and family stability" and that every effort should be made to



involve parents at the earliest opportunity, the circular reminded doctors that
consultations between them and patients were confidential and that to abandon
this principle in the case of under 16s might cause some of them not to seek
professional advice at all. The circular therefore concluded "The Department
realises that in such exceptional cases the nature of any counselling must be a
matter for the doctor or other professional worker concerned and that the
decision whether or not to prescribe contraception must be for the clinical
judgement of the doctor".

In the course of deciding for Mrs Gillick in the Court of Appeal, Lord Justice
Parker, who gave the leading judgement, ranged widely over the whole field
of parental rights and duties. He did not confine his analysis to contraception or
abortion, or even to medical treatment generally.[10]

On the wider issue, Lord Parker examined what was meant by the right to
custody or control. He relied heavily on S86 of the Children Act 1975. This
purports to define "legal custody" as "so much of the parental rights and duties
as relate to the person of the child (including the place and manner in which
his time is spent) .... Lord Parker considered that this meant that the parent
(or other legal custodian) had "the right or duty to determine the place and
manner in which a child's time is spent, such right or duty must cover the
right and duty completely to control the child" subject to the intervention of the
court (my emphasis). This right lasted until majority (18) unless statute fixed an
earlier age (16 in this case of medical treatment). This decision, reversing that
of Mr Justice Woolf in the High Court, appears greatly to enhance the legal
control that parents have over their minor children. It should be noted that
the actual decision in the case covered both medical treatment and advice - it
would appear that it is a contravention of parental rights event to give advice
to a person under 16 without parental consent.[11]

Lord Parker's reasoning is logically defective however. The Children Act 1975
speaks of legal custody as including "so much" of the parental rights and
duties that relate to a child's person. It does not seek to quantify or describe
those rights. But Lord Parker concludes that this must mean that parents are
empowered "completely to control" their children's activities. This is a far cry
from the line taken by the Court of Appeal in Hewer v Bryant [12] in which
custody was stated by Lord Denning to be " a dwindling right which the courts
will hesitate to enforce against the wishes of the child, the older he is. It starts
with a right of control and ends with a little more than advice."

It also pays scant respect to the more recent House of Lords decision in R v D.[13]
This case concerned the offence of kidnapping (removing a child forcibily from
the possession of its legal custodian) and the relevance of the child's consent in
establishing the offence. In deciding that a parent could commit such an offence,

Lord Brandon (with whom all the other Lords agreed) said "I see no good
reason why ..... it should not in all cases be the absence of the child's consent
which is material, whatever its age may be. In the case of a very young child,
it would not have the understanding or the intelligence to give its consent, so
that absence of consent would be a necessary inference from its age. In the case

of an older child, however, it must, I think, be a question of fact for a jury

whether the child concerned has sufficient understanding and intelligence to

give its consent." He considered that it would be unlikely that a jury would find

a child under the age of 14 to have such understanding and intelligence.



Also of interjst in Lord Brandon's judgemermt wre his Comme nts on the oas,
of Re Agar-Eifis.[14] This case was, surprisingly, heavily relied upon by Lold
Parker in Gillick who quoted with approval Lord Jusdce Bowen's views on ,he
"natural parental jurisdiction"' ovc ihdren up to te age of 21 as boihsg n
accord with the "whole course ai'd oidei odi naiue" o d necessar Lo c e
foundation of famiy lile. Lord Brandoi in v D regarded gar-Eflis as o,
and noted that the comri-on law was c;apable of adaptng o ch hdnged
conventions and conditions. He is -lot, Of course, the first judge to
Agar-Ellis. Lord Denning in Hewer q Bryant[12] has said that the case rf
"the attitude of a Victorian parent towards his children.-

Gillick is, of course, to be considered by the House of Lords on 24 June 1985.
Whatever the decision their Lordships will find it difficult to avoid further
considerption and possibly clarification of the notion of parental rights. But it
must be remembered that it is not the rights of parents only that are being
defined. Those rights can be transferred, either voluntarily or by agreement to
a host of others - between parents themselves, to step -parents, adoptive p arents
guardians arid local authorities. The fact that in English iaw it has proved, so far,
impossible to define parental rights has no way inhibited the development of
a jurisprudence, byzantine in its complexity, relating to the transfer and division
of those rights to others.

Division of Parental Rights

The actual substance of parental rights depends heavily on the legal definition
of the concept of custody and its distinction from "lesser" rights such as care
and control. Defining parental rights in this way however, soon runs into the
sand because of the variety of orders that can be made and concepts that can
be invoked. On matrimonial breakdown alone the following variety of orders
can be made:

1 No order on custody, care and control to one parent.

2 Joint custody, care and control to one parent.

3 Custody t' ona. caie aod cotrol to u;e other,

4 Custody and care and tnt to csie n-thing tw o-iher.

5 Custody to one, care and control to third party,

6 Custody to third party,

7 Declaration that one parent unfit for custody,

8 Care order to local authority.

In addition access can be ordered for parents and, sometimes, grandpae'3s.

Moreover the word "custody" does not have a single meaning. Parry[15]
identifies at least three meanings where such orders are made in the divorce
courts:-



custody in the wide sense (all parental rights)

custody in the narrow sense (effectively care and control)

custody in the intermediate sense (split orders)

But confusion is worse compounded when the legislation relating to guardian-
ship and in the magistrates courts is considered. In these contexts the courts
must take on board the "definition" of "legal custody" contained in the Child-
ren Act 1975 S86.16] The difference betweeen this and "ordinary" custody
under the Matrimonial Causes Act 1973 has, unsurprisingly, defied precise
juristic analysis. According to the invaluable Martin Parry, "legal custody" is
"narrower than [ordinary] custody in the wide sense" (but then so are the other
two definitions of ordinary custody presented by Parry) in that it does not
embrace all parental rights and duties. What is excluded? This is difficult to
determine except that it is expressly provided that legal custody does not
confer the right to arrange the child's emigration. Also excluded, probably,
are rights to administer or succeed to the child's property.

Complexity does not end here. "Legal" custody, unlike "ordinary" custody,
cannot be split, i.e. granted to more than one person. Hence, where "legal"
custody is involved, if the court wishes to confer some parental rights on a
person not having actual physical control over the child, it must resort to the
device contained in S 8(4) of the Domestic Proceedings and Magistrates Courts
Act 1978.[17]The court must specify the relevant rights and duties and order
that they be exercised jointly with the person awarded legal custody.

If the court wishes to award legal custody to a third person (i.e. a person not
a parent or party to the marriage) then it must resort to the totally fictional
device laid down in S 8(3) of the 1978 Act of "treating" that person as though
s/he had applied for a custodianship order under the Children Act 1975.[18]
Then, even though s/he may not be qualified to apply directly for custodianship,
such an order can be made. Just in case any hint of logic or clarity is in danger
of surviving all this, it should be noted that although a custodian has "legal"
custody there are at least two possible differences between legal position of
a custodian and other persons with "legal" custody.[19] On top of all this, of
course, access to the non-custodian person can be ordered, even though the
Children Act definition of "legal" custody includes the right of access.

Further equally tortuous accounts of the law in this field could be given. What
conceivable purpose is served by it all? The idea that it is the function of the law
to protect and advance the best interests of the child seems to have been left
behind long ago. It is obviously time to go back to first principles and start again.
Any attempt at fine tuning or adjusting the present Heath Robinson legal
machinery is bound to create further confusion and complexity.[20]

A New Beginning

First, agreement must be reached on the basic principles that should determine
legal reforms. This requires consideration not only of the legislative structure
but, obviously, also substantive law.



(a) Legislative Structure

To deal first with the easiest issue, the legislative structure. In its discussion
paper on child law, the Law Commission asks -

"A major step in reducing complexity would be to devise a single statute
dealing with the allocation of responsibility for bringing up a child. This
would, however, entail the separation of such matters from statutes
dealing primarily with adults, in particular the Matrimonial Causes
Act 1973 and the Domestic Proceedings and Magistrates Courts Act 1978.
Would this matter?"

The answer is that it would not matter. On the contrary it would be desirable.
A comprehensive Child Custody and Maintenance Act (or some other
suitable title) is urgently needed to deal with all aspects of the private law
responsibility for the upbringing of children and for resolving disputes.[21]
Of course many disputes relating to children will arise and be resolved in
the context of matrimonial breakdown. But the resolution of these disputes
should come within the ambit of special unified legislation dealing centrally
with children. This might encourage both the parties and the courts to cease
to regard custody and access as "ancillary" or by-products of the matri-
monial dispute. Such a change would also facilitate a genuine integration
within a single legal structure of the illegitimate and legitimate child.

(b) Substantive Principles

This is obviously more difficult and more controversial. The current app-
roach, noted at the beginning of this paper, is to define parental rights and
then ascertain what other or lesser rights can be carved from the whole
and attributed or given to other claimants. This approach suffers from three
major defects:

1 It prioritises the idea of parental rights and duties. It implies that others
with rights and duties over children are in an inferior, less desirable
position. In its turn this feeling of inferiority leads to pressure from, eg.,
foster parents or other carers to become as much like natural parents
as possible. The result can lead to dishonesty in relationships with child-
ren.

2 Concentration on parental rights means that the idea that the child might
him or herself have rights, powers, duties, claims etc drops from view.

3 It is often an inappropriate method of proceeding. Developing a bundle
of rights, duties etc appropriate to natural parents and their infant child-
ren and then transferring this bundle, or some of it, to those in a funda-
mentally different situation causes problems. The most obvious example
of this relates to local authorities who are given "parental rights and
duties" when by no stretch of the imagination can a local authority
- an institution - be described as a parent or indeed any other kind of
personal care giver.



Prioritising Parental Rights

This point can be illustrated particularly by the role that adoption plays in
English law. Adoptive parents are treated in law as natural parents. They not
only have full parental rights and duties but they have them exclusively. Both
natural parents and other members of the child's natural family are excluded.
Because of this, adoption is the status to which very many caregivers aspire.
Whilst this aspiration may be appropriate in the case of a person undertaking
the care of a young baby who has had little or no contact with his natural family,
its appropriateness is very doubtful where an older child is being adopted,

particularly one who has had contact with his natural family and may continue
(in fact rather than in legal theory) to have such contact.

This is not the place to undertake an extended critique of the role of adoption.
However examples of the conflicts - and its appropriateness - can be seen clearly
in the recent study of step-parent adoptions undertaken on behalf of the
DHSS.[22] In 1980 60% of adoption orders were made in favour of a natural
parent and his or her new spouse.[23] In 96% of these cases adoption was

designed to confer parental rights on a step-father. Adoption was not needed
to exclude the natural father; he had already dropped out of the picture. The
adoptions were therefore the product of the concern of adults, in particular
men, about their status and power over children. The result, in legal terms, is

to turn a legitimate child into an adopted child, not only of its stepfather, but
also of its natural mother. This all has rather unpleasant patriarchal overtones
apart from being a manifest legal fiction. It also has the result, incidentally, of

severing the child from its natural family - g~andparents, aunts, cousins etc
on its natural father's side.

It would be preferable if the law ceased to prioritise or privilege the notion of

parental rights and concentrate instead on the provision of an honest and
acceptable conceptual framework for determining the relationship of child and
any caregiver not the natural parent. In fact such a concept already exists and
is ripe for development - it is guardianship.

Childrens' Rights

That children's rights tend to be overlooked is clearly illustrated by the Gillick

case. The case has been seen as embodying a conflict between parental rights

on the one hand and the clinical judgment of the medical profession on the other.

The claim that the minor herself might be able to decide about abortion or

contraception was inadequately dealt with both in the High Court (where, in

effect, Mr Justice Woolf found in favour of doctors) and in the Court of Appeal,
where parental rights triumphed. Similarly, in the long running debate on the
on the powers of local authorities over children in their care, the issue has often
been seen as one in which parental powers are in conflict with those of the

State (in the form of local authorities) to protect children. The rights of the

children themselves tend to get overlooked. Significantly, although local authori-
ties claim to exercise parental rights their powers are more extensive than those

of parents. For example they can "lock up" a child in care long after the age

of 16, the age beyond which a parent will be unable to invoke the court's aid

to force a child back into the parental home.[24] A care order itself can subsist

up to the age of 19 in certain circumstances, which is beyond the age of majority.

[25] Even academic commentators, like Goldstein, Freud & Solnit, who profess



to be exclusively concerned with the welfare of children, often appear to be blind
to the need to have regard for the wishes of the children themselves. They
argue, for example, that where the family is a going concern the parents alone
should decide whether the child should receive medical treatment, including
non-reversible treatment like sterilisation. The parent alone should decide
if the child needs the services of a lawyer. These decisions are "an integral
part of the autonomy of parents". [261 Children - of any age - appear to have no
say.

Proposed Reform

With these considerations in mind I would suggest that reform should take the
following route. All of the private law relating to the up-bringing (including
maintenance) of children should be consolidated into a single statute. This
statute should regulate three basic concepts - legal custody, care and control
and access.

Legal custody should embrace the rights, powers and duties at present asso-
ciated with parental rights, though a statutory formulation would, I hope,
concentrate on the duty to protect and care rather than on coercive rights. But
in addition to tabulating these powers - to possession, to educate, discipline,
choose religion, consent to adoption etc - the new Act should state clearly:

(a) That legal custodians must exercise their rights, powers etc in the best
interests of the child.

(b) That legal custodians must give due consideration to the wishes and feelings
of the child and are not empowered to exercise their powers against the
wishes of the child, having regard to his age and understanding and the
nature of the matter in issue.

(c) That subject to the above, legal custodians must give due consideration to
and facilitate contact between the child and members of his family and other
persons with whom he has had close personal contact.

Of course such provisions in statutes cannot create legal rights and duties in
the strict sense. But they can have an important symbolic and psychological
effect - and such provisions might have lead to a very different analysis and
result in the Gillick case.[27]

Actual care or possession should cover those situations where a person without
legal custody undertakes the care of a child. Such a person should exercise the
duties and responsibilities inherent in the daily care of a child but subject to
the exercise of any rights etc by the legal custodian. The carer should similarly
have regard to the child's wishes.

Legal custody should, prima facie, be exercised by two types of person, natural
(or adoptive) parents and legal guardians. In both cases the powers should be
exercisable jointly and severally. The position of natural parents is obvious. The
expansion of guardianship needs further elaboration.



Guardianship

The concept of guardianship has many virtues. First, it is an honest description
of the relationship that exists where a person who is not a natural parent has
a long term commitment to the care of a child. Guardians do not pretend to
be natural parents - as is often the case with adoption. Second, the relationship
of guardian and ward is understandable and the term "guardian" unstigmatic.
Third, the relationship involves security and long term commitment without
the exclusiveness which again is inherent in adoption and which is inappropriate
in so many cases where older children are concerned. Finally the concept of
guardianship is of respectable antiquity.

The development of guardianship has been advocated before. The Houghton
Committee[28] favoured it. Professor Bevan and his colleague Martin Parry
have also recommended it, but so far there has been no response from any
government department. It is an ideal concept to develop and replace the
current confusion of concepts in this field.

The current law on guardianship is, however, as confused as the rest of child
law - a major confusion relates to the obligation to maintain for example. There
is no single meaning of the term guardian and currently there are severe limit-
ations on who can be appointed as guardian when and how.[29] The principle
should be clear. A person with legal custody, other than a natural (or adoptive)
parent, should be described as a guardian. Guardianship should be confered
by court order, under the will of a parent or by agreement with an existing
parent or guardian.

Like parents, guardians should be able to exercise their powers jointly with
parents or other guardians. Guardianship will be particularly appropriate for
step-parents, for the fathers of illegitimate children (assuming that they con-
tinue to be excluded from legal custody by virtue of parenthood), for other
relatives who assume long term care of a child and for long term foster parents.

Obviously a full account of these proposals would require a report of Law
Commission dimensions. One further point should be made however. My
proposal is that a person could be appointed by agreement with the child's
natural parent. This would involve the abolition of the rule that agreements
transferring parental rights are void, being contrary to public policy.[30] The
reason for the rule, it is said, is that such agreements cannot be enforced.
If the issue came before a court the welfare of the child would take priority
over any dispute about the terms of an agreement. This is true; but it is also
true of any dispute about parental rights that comes before a court. There seems
in fact to be little justification for the rule. Moreover it leads to some extra-
ordinary convolutions. In its report on illegitimacy the Law Commission appears
to set its face against the idea that parental rights might be transferred by
agreement (para 7.46), but recognises that an exception could be justified
enabling the mother of an illegitimate child to transfer or share her parental
rights with the father. But, says the Commission, this power should be exer-
cisable only on a situation similar to that of a married couple about to separate.
[311 An agreement on parental rights will, therefore, take effect when the
parents separate but will not whilst they live together. A father living with the
mother will have to go to court in order to acquire any parental rights. Try
explaining to the average lay person that if you wish to enjoy equal parental



rights and live in harmony a court order is necessary but if you quarrel and
separate all you need is an agreement. There is no logic in it. Moreover, like
so many of the convoluted technical rules in this area of the law, it does nothing
to secure the welfare of children which should be the first concern of legislators.
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WHO SHOULD SIT IN THE FAMILY COURT?

by N F Allen, Senior Lecturer in Law, Trent Polytechnic.

Introduction

Writing in 1967, M A Millner expressed the view that the task of surveying the law of
negligence was "not unlike catching a bird in flight"[1]. I would suggest that the same sort
of comment could properly be made of English family law today. Wherever one looks,
change has either been recently implemented or is under active consideration. Virtually
no area has remained untouched. The Law Commission is responsible for much of this,
of course, having decided right at the start of its work in 1965 that family law was ripe for
codification. Working Papers and Reports have continued to flow relentlessly from John
Street, WCl, contributing more and more to our better understanding of this fascinating
branch of the law. In this article I have chosen to study not substantive family law, which
has inevitably received the most attention over the years, but the procedural side of the
subject. Specifically, I want to consider the question: who decides in family disputes?
Various types of legal animal are to be found on the bench in family cases and what I want
to suggest is that the present scheme of things is by no means satisfactory.

The question of who is to make decisions in family cases is, of course, part of the wider
issue of the need fora Family Court in this country and the Family Court, as we know, is a
matter which has been keenly debated for many years. Indeed, it is currently under
official examination, although surprisingly not at the hands of the Law Commission. The
Commission did in fact at one time look set to produce proposals for reform of the
adjudicating machinery because in 1971 it established a working party on the subject
under Lord Scarman's chairmanship(2]. This venture was suspended indefinitely in
1974, however, when the Finer Committee on One-Parent Families, following five years
of study but apparently without warning, produced detailed suggestions of its own (what
a strange way to conduct law reform). The situation then remained fairly static until 1983,
when the Lord Chancellor's Department produced its Consultation Paper entitled
"Family Jurisdiction of the High Court and County Courts" Various interesting ideas
were put forward in this Paper but as its title indicates, there was no attempt to deal with
the still important family jurisdiction of magistrates' courts (traditionally the responsibility
of the Home Office). This was bound to, and did, lead to critical comment, the result of
which was that the Lord Chancellor, when introducing the Matrimonial and Family
Proceedings Bill in the House of Lords in November 1983 (this Bill implementing some of
the more limited proposals contained in the Consultation Paper[3]), made the following
announcement

"I have agreed with the Home Secretary that we should now re-examine the
idea of a unified family court, starting with a detailed study of the resource
implications in terms of finance, manpower and accommodation"[4].

This re-examination has been given the title of "Family Court Review"[5] and we await its
findings with interest. One basic issue for the Family Court Review is the question of
staffing and it is this staffing issue which provides the theme for this article.



The Present Decision-makers

An examination of the relevant legislation reveals that at present decisions in family
litigation are made by the following[6]:

1. Lay magistrates

2. Stipendiary magistrates

3. County court registrars

4. Recorders

5. Circuit judges

6. Registrars of the Principal Registry of the Family Division

7. High Court judges

8. The President of the Family Division.

All of these people are evidently considered by Parliament to be qualified to make
decisions in family disputes, but the fact is, of course, that they are not treated in exactly
the same way. Parliament has over the years devised a series of demarcation lines for
these decision-makers which spell out which types of case can and cannot be handled.
These demarcation lines have been allowed to develop in an all too familiar haphazard
fashion and this is to be much regretted. The establishment of the Family Court Review,
however, now presents the Government with an opportunity to remedy the omission. Let
us take a closer look at these decision-makers and their demarcation lines.

I Lay Magistrates

Lay magistrates deal with a wide variety of family cases, both in the domestic court[7] and
the juvenile court. These magistrates by definition need not have legal qualifications but
that is notto say that no special qualifications at all are necessary. To sit in the domestic
court or the juvenile court one needs to be a member of the relevant "panel" and
membership of the panels is not automatic for lay magistrates. The Domestic Courts
(Constitution) Rules 1979[8] require the justices for each petty sessions area to appoint
"suitable justices" to form a panel. No indication is given in the Rules, however, of the
meaning of "suitable" in this context. A similar pattern exists in the case of juvenile
courts. The Juvenile Courts (Constitution) Rules 1954 require the justices to form a
juvenile court panel from "justices specially qualified for dealing with juvenile cases"
without specifying the sort of qualification expected[9]. Whatever "qualifications" the
member of a panel has, however, there is a further restriction imposed by the legislation:
the general rule is that when hearing domestic or juvenile proceedings the magistrates'
court must contain both a male and a female justice[10]. One can easily appreciate why
the presence of both a man and a woman on the bench should promote greater
understanding by the court of the factual, legal and social policy issues raised by
litigation involving spouses, parents and children. At the same time, however, one is
perhaps entitled to ask why this rule only applies in magistrates' courts. If the principle is
correct, are county courts and the Family Division of the High Court labouring under a
disadvantage in this respect (I do not propose to consider here the implications of the fact
that the two highest courts in the land have never had a woman within their permanent
establishment)?



What sort of decisions are lay justices authorised to make? The list of matters falling
within their jurisdiction is impressively wide and includes applications for financial
provision, domestic violence cases, child custody disputes, adoption and children in or
in need of local authority care. But within these areas there are restrictions. For example,
magistrates' powers in financial provision cases are limited. They can order a husband to
pay his wife a lump sum (and vice versa) but their jurisdiction runs out at £500. Why
should this be so? In its Working Paper "Matrimonial Proceedings in Magistrates'
Courts", the Law Commission recommended that magistrates be given a power to make
a lump sum order and considered "various ways in which the power might be
limited"[1 1] but failed to reveal the rationale for introducing a limitation. Differing views
were expressed by those who submitted comments in response to the Working Paper.
Some thought that there should be no limit at all on lump sums. In the event, the Law
Comission adhered to its original proposal and recommended a maximum of £500,
alterable by statutory instrument[l 2], but once again it failed to advance reasons for the
need for this restriction. What distinguishes lay magistrates from all the other decision-
makers in our list is a professional legal qualification. One may question whether this
mark of distinction is well reflected in the monetary cut-off point for lump sums. In
personal protection cases, the magistrates' jurisdiction does not extend to making
orders concerning non-violent forms of molestation. Why not? The Law Commission
argued that "psychological damage by itself should not be a ground for the remedy we
propose in the magistrates' courts. Our reason is that adjudication on an allegation of
psychological damage is a very difficult matter which may involve the assessment of
expert evidence by psychiatrists. This is a highly skilled task which we do not think can
appropriately be placed on magistrates"[13]. This line of reasoning stands very strangely
indeed alongside the magistrates' jurisdiction in children's cases, where extremely
demanding psychological issues frequently present themselves. On the subject of
children, we should raise the question of wardship. Bearing in mind their considerable
powers in custody and adoption cases, why are magistrates deemed unfit to hear
wardship applications? Serious suggestions for an extension of magistrates' powers
here have been put to at least one official review body[1 4] and it is interesting to note in
this context the provisions of the Matrimonial and Family Proceedings Act 1984 enabling
county courts to deal with these cases[15].

I Decision-makers with legal qualifications

Turning now to the professional lawyers on the bench, we encounter seven types of
'judge', all distinguished by such factors as official title, method of appointment, salary
and conditions of service generally. When we consider the minimum qualifications laid
down, variety again flourishes:

1. Barrister or solicitor of at least seven years' standing (Stipendiary magistrate)[16]

2. Solicitor of at least seven years' standing (County Court Registrar)[17]

3. Barrister or solicitor of at least ten years' standing (Recorder and Registrar of the
Principal Registry of the Family Division)[18]

4. Barrister of at least ten years' standing or a Recorder of at least three years' standing
(Circuit judge)[19]

5. Barrister of at least ten years' standing (High Court judge)[20]

6. Barrister of at least fifteen years' standing (the President)[21]



As one would expect, those at the top of this judicial tree (the President and his fellow
judges of the Family Division of the High Court) are deemed qualified to deal with any
type of family case The only original family jurisdictions presently denied to the High
Court are affiliation (where the domestic court has exclusive powers) and the various
local authority procedures (juvenile court only) and such allocation of power is really due
to historical factors rather than deliberate choice[22].

The demarcation lines pertaining to those occupying 'inferior' positions in the decision-
making hierachy are more complex and controversial. Stipendiary magistrates, sitting
alone, are able to deal with matters assigned to the domestic court and the juvenile
court[23] but are subject to the same restrictions as those courts. This means, for
example, that they lack the jurisdiction in divorce which is possessed by the decision-
makers of the county court. While a case can be made, on grounds of the complexity of
many ancillary applications, for keeping divorce away from lay magistrates, it would be
difficult to argue that stipendiaries lack the appropriate degree of competence[24]

What about county court registrars? They are really the unsung heroes of family litigation
insofar as they perform the leading role in most divorce cases, making the key decision
as to the eligibility of the petitioner for a decree, as well as the decision regarding
financial provision. Their arrival on the family law scene has been well chronicled by
Bartrip in an appendix to Barrington Baker's survey of registrars published in 1977[25].
He relates how registrars "have gained power not as a direct intention of any Act of
Parliament, nor as part of any underlying policy or philosophy, nor as a result of influence
exerted by pressure groups (least of all themselves)"[26]. The main factor has been the
need to reduce the workload of the judiciary and thereby improve waiting times.
"Registrars," he writes, "have slipped into their present positions, virtually unnoticed by
non-lawyers, by backdoors consisting primarily of additional, altered and amended rules
and orders of court"[27]. Be that as it may, registrars now carry out a vital function. But
there are limitations. In divorce, they cannot at present grant the decree itself, this task
being reserved for a judge[28]; and yet, under the special procedure laid down for
undefended cases, it is the registrar who examines the merits of the case. The judge is
allocated merely a rubber-stamping function. This extraordinary arrangement reflects
little credit on our legal system and it is therefore hardly surprising that the Booth
Committee has provisionally recommended that registrars be empowered to grant
decrees of divorce[29]. This recommendation, however, applies only to undefended
petitions. The committee thought that where a divorce suit is fully contested "this is a
matter to be heard by a judge"[30]. Rather surprisingly, no reasons were put forward in
support of this proposition. Another notable area of limitation is children. Registrars are
subjectto important restrictions as far as the custody of children in divorce proceedings
is concerned. Rule 92(1) of the Matrimonial Causes Rules 1977 lays down the general
rule that decisions concerning children are to be taken by the judge. The exceptions to
this rule are to be found in rule 92(2) and significantly they were extended in 1982 and
again in 1984[31]. As things now stand, the registrar is confined to making orders relating
to custody, supervision or committal to local authority care in those cases where the
terms of the order have been agreed between the parties. With regard to access, the
registrar is empowered to decide on the extent of this, but only where the parties are
agreed that some form of access should be granted. When one considers that all county
court registrars are eligible qualification-wise for appointment as stipendiary magistrates,
and that stipendiaries can make custody orders under the Guardianship of Minors Act
1971 (as well as adoption orders under the Children Act 1975), the soundness of these
particular limitations is open to question. The Booth Committee appears to have been
divided on the question of the desirability of the registrar's involvement in children's
matters[32]. One other area of child law should be mentioned at this stage: the wardship



jurisdiction of the High Court is exercisable only by a judge of the Family Division. A
no-entry sign directed at registrars was erected in Re L[33]. This case arose out of a
dispute as to care and control between mother and paternal grandmother. The
grandmother instituted wardship proceedings in the Newcastle district registry and at
the hearing care and control was awarded to her by a deputy district registrar. When the
mother appealed, the Court of Appeal took the opportunity of ruling that the wardship
jurisdiction should not be exercised by a registrar[34]. Roskill LJ contented himself with
saying that it was "contraryto practice" for a registrar to assume jurisdiction[35]. Ormrod
LJ agreed and made the point that since registrars' powers regarding children in divorce
proceedings were expressly limited by the Matrimonial Causes Rules, consistency
required self-denial in wardship. Ormrod LJ's point is a valid one but one will look in vain
at the report of Re L for a discussion of why, in principle, registrars should be excluded
from custody cases. The Court of Appeal's lack of enthusiasm for the involvement of
registrars in wardship has not been completely mirrored in the Family Division of the
High Court. In 1980 a Practice Direction was issued by the Senior Registrar[36] in which
it was stated that the judges of that Division considered that registrars ought normally to
hear wardship applications which are analogous to those applications in divorce in
which they have jurisdiction (in other words, agreed care and control applications and
disputes as to the extent of access). Notwithstanding the limitations imposed on
registrars, and the relatively dark corner of the legal world which they occupy, their
progressive elevation in terms of judicial power is unmistakably clear. The distinction in
practice between "registrar" and "judge" is in fact being rather rapidly eroded, as far as
family law is concerned. Mention has already been made of their increased powers in
divorce cases. Also of relevance are the amendments effected to the Matrimonial
Causes Rules in 1978, 1981 and 1984 which respectively have enabled registrars to
handle applications under section 37(2)(a) of the Matrimonial Causes Act 1973, section
27 of the 1973 Act and sections 1 and 9 of the Matrimonial Homes Act 1983[37]. Whether
these are developments to be applauded or deplored is not a particularly straightforward
question. What is so disappointing is the almost total absence of open discussion of the
matter.

Finally, we come to the judges of the county court, Recorders and Circuit judges. As we
have seen, occupiers of these posts must be either barristers of at least ten years'
standing (Recorders and Circuit judges) or solicitors of either ten (Recorders) or thirteen
(Circuit judges) years' standing. On the face of it, there are clear dividing lines between
these judges and High Court judges but in family law substantial erosion of these has
taken place over the years. Divorce is a case in point. From 1875 to 1967, all divorce
petitions had to be heard in the High Court. In 1967 Parliament passed the Matrimonial
Causes Act which gave county courts jurisdiction over divorce, but in undefended cases
only. The story is more complicated than this, however. Even before 1967, county court
judges were dealing with divorce, through the device of wearing a different hat. What
happened was thatthe judge was appointed a "Divorce Commissioner". Under the terms
of the legislation, such Commissioners were empowered to assist the judges of the
Probate, Divorce and Admiralty Division (as it then was) with their divorce caseload. In
fact it proved to be more than just assistance. In 1966, for example, out of a total of 38,000
undefended cases, 34,000 were tried by county court judges[38]. We no longer have
Divorce Commissioners, of course, but judges of the county court still hear divorce
cases. In undefended cases, as has been seen, the 1967 Act applies. In defended cases,
the device used is section 9(1) of the Supreme Court Act 1981[39], which enables the
Lord Chancellor to request a Circuitjudge or a Recorder to act on a temporary basis as a
High Court judge again, a 'different hat' scheme. The Matrimonial and Family
Proceedings Act 1984 carries this development to its logical conclusion. When Part V of
the Act is brought into force, defended divorce cases will no longer have to be



transferred to the Family Division. The duty to transfer will be replaced by a
discretion[40]. Just how this discretion will be exercised remains to be seen[41], but what
is clear is the steady move towards amalgamation, in the family law context, of the High
Court and the county court. It is not just the new divorce rule which drives us to this
conclusion. Sections 38 and 39 of the 1984 Act will introduce greater transferability
between High Courtand county court in family proceedings generally. Wardship is worth
mentioning again in this connection. This ancient and powerful jurisdiction has always
been the exclusive property of the High Court, first the Chancery Division then[42] the
Family Division. As with divorce, however, the device of a 'junior' judge wearing a
senior's hat has meant that decision-making in wardship has not been the preserve of
the puisne judges. In Re L, mentioned earlier, Roskill LJ referred, without criticism, to the
practice in Newcastle whereby "Judge Smith and Judge Wilks regularly deal with
matters such as this, there doing the work of Family Division judges"[43]. Recorders, as
well as Circuit judges, have a valuable role to play in wardship, even (mirabile dictu)
solicitor Recorders. Their contributions were explicitly acknowledged by the Lord
Chancellor in 1982:

"recorders, including solicitor recorders, have taken in the past urgent High
Court applications in matrimonial and wardship cases, to the general benefit of
the public"[44].

The provisions of the Matrimonial and Family Proceedings Act 1984 concerning
wardship illustrate brilliantly the caution and indecisiveness which have so often
characterised the approach of government to the allocation of decision-making
functions in litigation. Section 38(2)(b) of the Act provides that the wardship jurisdiction
can henceforth be exercised by the county court as well as the High Court, except that
the decision to confirm wardship or terminate it must still be taken by the High Court. As a
result of this provision, one can expect to see from timeto time a sort of legal pantomime,
in which a Circuit judge or a Recorder dons a High Court uniform at the outset of the
case, reverts to normal attire to make orders regarding the day to day upbringing of the
child, and then does a further quick change to finally dispose of the case. There must be
some doubt as to whether such a sequence of events will improve the image of the
English legal system.

Conclusions

What qualifications should we demand of decision-makers in family cases? Nobody
could reasonably deny that the English substantive and procedural law of the family is
complex. This applies particularly to the law relating to children. This lasttopic has been
aptly described by Sir Roger Ormrod:

"It is in a state of confusion which is unparalleled in any other branch of the law
now or at any time in the past"[45].

Consequently, the need for someone on the bench (or across the table) with a
recognised legal qualification is indisputable. But what sort of legal qualification? We
have seen how existing legislation makes distinctions between barristers and solicitors
and requires differing lengths of professional practice for different types of job. Are these
distinctions appropriate? Is an extra three years' practice at the Bar a sufficient reason to
discriminate as between stipendiary magistrate and High Court judge? Why are county
court registrars drawn exclusively from solicitors? What is the reason for drawing
demarcation lines between Circuit judges and High Court judges when their statutory
qualifications are so similar? These questions raise issues well beyond just family law, of
course, but that is no reason to avoid them - quite the reverse.



Is anything more than a legal qualification desirable in a family court judge? We should
remind ourselves here that in so many family cases, in contrast with litigation concerning
other branches of the law, the function of the judge is not so much to declare whether 'the
rules' have been broken; rather, it is to exercise a discretion given to him by Parliament.
As the House of Lords has recently acknowledged[46], in family litigation there is no
question of there always being a single right answer - it is more a question of selecting
the least damaging option. The court is frequently and knowingly taking a gamble and its
decision will often have fundamental and irreversible effects on the lives of the parties
involved. Common sense suggests that direct and personal experience of both marriage
and parenthood can only be an advantage in discharging this onerous task. Whilst
Parliament has, not surprisingly, refrained from legislating on this point, references to the
experience factor are not hard to find. Speaking during the Second Reading debate on
the Matrimonial and Family Proceedings Bill, Lord Roskill, a law lord and also a member
of the Basingstoke Domestic Panel, drew attention to the valuable work done by
magistrates:

"In many respects the jurisdiction now exercised by the domestic panels of
magistrates' courts is indistinguishable from the work which is done in the
High Court or in the county court in matrimonial matters. It has the enormous
advantage that it is not being dealt with by one lawyer sitting alone. It is being
dealt with by two or three justices, all or most of whom will have been married
and have brought up families, some of whom will have been through the
traumas of the divorce court themselves, and who will be familiar with all the
problems"[47].

A more oblique reference to the advantages of personal experience is to be found in a
judgment of that much missed legal analyst, Bagnall J. Re D[48] was a wardship case
involving a dispute between mother and father as to care and control. Having noted that
the discretion he had to exercise was ajudicial one, Bagnall J expressed the view that "in
the end the decision must be made as an individual and perhaps even as a parent."[49]

Even if decision-makers need not be married parents, some experience of family
litigation is certainly desirable. There are obvious dangers involved in sending any judge
into territrory which as far as he or she is concerned is unknown. If the territory is a highly
emotionally-charged domestic one, the results can be disastrous. In Re C[50] an
adoption application was made to a county court by the child's mother and stepfather.
The natural father having refused his consent to adoption, the applicants asked for it to
be dispensed with on the grounds of unreasonableness. To quote the report of the Court
of Appeal's judgment (quashing the adoption order), "the case had been heard at the
county court by an assistant recorder who admitted he had no experience of this type of
case, there had been a delay of sixteen months between the filing of the application and
judgment, including a gap of four months between the hearing and judgment and the
guardian ad [item was also totally inexperienced in contested adoptions ... In a contested
adoption it was necessary for the judge to ask himself first whether adoption would
safeguard and promote the child's welfare and, if the answer was in the affirmative, to
consider whether the parent's consent should be dispensed with. The assistant recorder
had made no finding on the first question, nor had he dealt with the issue of consent
Since he had failed to approach the case as he should have done it was open to the Court
of Appeal to decide the case de novo"

In this article I have tried to show how complicated, unpredictable and irrational our
approach to the question of allocation of power in family cases has been. An elaborate
hierarchy of decision-makers has emerged from the morass of legislation passed by



Parliament over the years, stretching from lay magistrate right up to the President of the
Family Division. As far as the demarcation lines are concerned, the position has been
one of almost constant change. Taking an overall view, however, one is, I think, entitled to
saythatthe general trend is in favour of giving these decision-makers more or less equal
powers in family matters. We have certainly not reached that situation yet but the
developments which have taken place in the recent past have an ominous ring about
them. In this connection I would single outfor special mention the Domestic Proceedings
and Magistrates' Courts Act 1978, the Matrimonial and Family Proceedings Act 1984 and
the Consultation Paper from the Booth Committee on Matrimonial Causes Procedure. I
do not intend to advance detailed proposals for reform here. What I would say is that
there is an urgent need for our legislators to engage in a full, open and constructive
debate aboutthe right way of staffing those courts exercising family jurisdiction. This will
be no easy task, because such a debate will inevitably raise highly delicate issues, such
as the contribution laymen can make in our judicial institutions, the difference in quality
between solicitors and barristers and the difference in quality between the various types
of judge[51]. Another controversial factor which is sure to raise its head is the supposed
symbolic effect of preserving demarcation lines. This particularly applies to matrimonial
causes, especially divorce, where the perennial argument has been that the status of
marriage is adversely affected by giving jurisdiction to inferior courts[52]. All these issues
will have to be tackled, however, and in detail, if a genuine Family Court is to be
established in this country. If, as is hoped, the Family Court Review takes the plunge and
looks fully at this question which has been lurking in the shadows for so long, its report
will be essential reading, not just for family lawyers, but for all those who have an interest
in the machinery of justice in England.
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JUDICIAL REVIEW OF ADMINISTRATIVE DISCRETION:
ANGLO-AMERICAN PERSPECTIVES[I]

by M A Fazal, Principal Lecturer in Law, Trent Polytechnic.

Background

American administrative law is generally regarded as a highly developed system
of law in many respects, in particular in relation to judicial review of questions
of fact. It has evolved doctrines and principles to which the British courts are
still feeling their way. Yet in the area of judicial review of administrative dis-
cretion there was a remarkable gap until fairly recently. Judges, practitioners
and academics were not sufficiently conscious of the importance of this branch
of administrative law. By contrast there has always been a stimulating dis-
cussion among the lawyers in this country on this subject.[2] However, this is
not to say that administrative law in Britain is anywhere near the state of
perfection.

American lawyers tend to approach the subject in terms of the issues of law and
fact. Once they have characterised an issue as one of fact then the courts are
prepared to grant an extended review to the extent of weighing up the evidence
supporting administrative actions.J3] In the sphere of questions of law an
agency determination is upheld if it has 'warrant in the record' and 'reasonable
basis in law'.[4] Many issues which the American courts first characterise
as issues of law or facts, on which the courts then determine their policy on the
scope of review, could be approached in terms of discretionary powers of the
administrative agencies calling for the development of substantive law govern-
ing judicial review of discretionary powers. Thus immigration, nationality and
deportation are traditionally areas of discretionary powers. [5] Nonetheless, the
American courts have approached these areas in terms of the law/fact dicho-
tomy and fashioned their scope of review.[6] Thus in Woodby v Immigration and
Naturalisation Service[7] involving deportation of a long term resident alien
the Supreme Court viewed the issue as one of fact and laid down that no order
for deportation of resident aliens could be entered, unless it is found by "clear
unequivocal and convincing evidence that facts alleged as grounds for deport-
ation are true". The British Courts on the other hand have treated this issue
as one of discretion[8] (without necessarily arriving at a better solution).
Whether a different approach in terms of discretionary powers by the American
courts would have produced a better solution either in terms of justice in the
case or of a better system of administrative law is an interesting question. One
possible explanation for the lack of discussion on judicial review of discretionary
powers is that discretion was thought to fall outside the scope of judicial review.
This view is supported by the fact that S.10(e) of the Administrative Proce-
dure Act 1946 (APA) exempted from judicial review agency actions "by law
committed to agency discretion" although agency actions, findings and conclus-
ions found to be "arbitrary, capricious, an abuse of discretion,or otherwise
not in accordance with law" were subjected to judicial review.

However, the American courts and lawyers have begun to address themselves
to the question of reviewing administrative discretion. This has come about in
a fortuitious way. In the early sixties Professor H.W.R. Wade paid a visit to



the United States. In the course of his contact with American lawyers he pointed
out this gap. He has stated "...the Supreme Court, constantly occupied as it
is with administrative law, seems to have few such decisions in recent times
(i.e. dealing with judicial review of administrative discretion). And there is
certainly a dearth of commentary in the textbooks. Thus the principal work
devotes its last two chapters to errors of fact and errors of law but touches on
discretion only interstitially in a chapter on 'Unreviewable Administrative
Action'.[9] If I am not mistaken, it was my persistent complaint at this lacuna at
the very heart of the subject that stimulated (or perhaps rather provoked) a
learned friend and a colleague to write a valuable article which does much to
fill the gap".[10]

This seems to have sparked off American literature on the subject of judicial
review of administrative discretion. Professor K.C. Davis has been the main
pioneer in this area. Discretionary Justice: A Preliminary Inquiry (1969),
Police Discretion (1975), Discretionary Justice in Europe and America (1976)
were his earlier works. The second edition of his leading work entitled Adminis-
trative Law Treatise volume 2 (1979) contains towo important chapters on
discretion (chapters 8 and 9). A steady stream of the courts' rulings on review
of discretionary powers under various statutes including the APA S10 has
followed. The courts are endeavouring to spell out the relevant principles of
review. One of the questions that they are grappling with is: do the 'substantial
evidence' and 'arbitrary/capricious' tests differ?111 We will attempt our
evaluation in the light of the current state of legal development.

Judicial Review of Discretion

(a) Unfettered Discretion

Anglo-American attitudes towards discretion show a marked difference. Thus
while uncontrolled or unfettered discretion is open to constitutional objection in
the United States, British courts do not find any such objection to it,[12] pro-
vided that there is legislative authority for the conferment of such power. On
judicial review of administrative discretions in English law[13] one ought to
start with a case like Carltona Ltd v Commissioners of Works[14]. In that case
the validity of an order requisitioning certain premises was challenged. The
order was made under a war-time statutory regulation which had provided that
"a competent authority, if it appears to that authority to be necessary or
expedient so to do in the interest of public safety ..... may take possession of
any land". It was held that Parliament had committed to the executive the
discretion of deciding when an order for the requisition of premises should be
made and with that discretion, if bona fide exercised, no court could interfere.

Although Carltona was a war-time case and the courts' view as to the scope of
review over discretionary actions has changed over the years (as illustrated in
the relatively recent ruling in Secretary of State for Education and Science v
Tameside MBC[15]) the view that untettered discretion is acceptable to the
courts still prevails. Thus in Atkinson v United States Government[16] involving
extradition of an alleged criminal to the United States, the House of Lords
held that under s. 11 of the Extraditon Act 1870 the Secretary of State had power
to refuse to surrender a man committed to prison by a magistrate, and that this
power could be exercised whenever it would be wrong, unjust or oppressive



to surrender him. Lord Reid said using the very language of Liverside v Ander-
son[17] another well-known war-time case, "the Secretary of State is answerable
to Parliament, but not to the courts, for any decision he may make". (p. 1322).
Similarly in R v Secretary of State ex p. Anderson Strathclyde PLC[18], a 1983

decision, the Minister had allowed a take-over bid for a company to go ahead
contrary to the recommendation of the Monopolies and Merger Commission.
It was held that the Minister had an 'unfettered discretion' in deciding whether
to approve a take-over bid. In Royal Government of Greece v Brixton Prison
Governor[19] Lord Reid referred to "an unfettered discretion whether or not to
surrender a fugitive criminal" (at p. 1339) while Lord Donovan spoke of the
"ultimate discretion" of the Home Secretary as to surrender. "This" he said
"is a matter entirely for him, and he may have information relevant to the issue

which the courts do not possess" (pp. 1342 - 43)

There is an euphoria in some quarters[20] over the fact that in some cases
while reviewing subjective discretion, the courts have enquired into the facts to
see whether the authorities could be 'satisfied' on facts so as to justify the action
complained of. Thus in Secretary of Education and Science v Tameside MBC[211
Lord Wilberforce said

"I must now enquire what were the facts upon which the Secretary of State
expressed himself as satisfied that the council were acting or proposing
to act unreasonably (in postponing the comprehensive education scheme).

And Lord Wilberforce concluded "...If he [i.e. the Secretary of State] had
exercised his judgment on the basis of the factual situation ..... there was
no ground ..... upon which he could find that the authority was acting or
proposing to act unreasonably".[22]

However the court found it possible to review discretion in this and similar

other cases[231 only because the authorities volunteered to disclose evidence.
In the Tameside case this consisted of the department's letter at the relevant
time and affidavits sworn by its officers. Where the private litigant has no
knowledge of the facts on the basis of which the authority might have acted
or where the latter withholds information under a claim of public interest

immunity (or executive privilege as it is known on the United States) there is
hardly any scope for review of discretion. In R v. Brixton Prison Governor ex
p. Soblen[24] involving the deportation of an American citizen and the alleged

use of deportation power to secure the extradition of a political offender contrary

to s. 3 of the Extradition Act 1970 and the relevant principle of international law,

the Court of Appeal held that so long as the deportation order was good on its

face the court could not go behind it to establish illegality unless the deportee

adduced evidence to show that the Home Secretary had used the power of

deportation for an ulterior purpose. The evidence consisted of a communication
from the Government of the United States to the British Government seeking the

surrender of the deportee for which Crown Privilege had been claimed success-

fully denying disclosure. In the absence of evidence said Donovan L.J., the

deportee "will be left to do his best without such assistance and in the nature of

things, he will seldom be able to do more than raise a prima facie case"(p.641).

All these go to show that unfettered discretion is very much a part of English

law.



By contrast, unfettered discretion is not an acceptable doctrine in American
law. An important statement appears in Historic Green Springs Inc. v. Bergland
[25], a 1980 decision. The Department of Interior designated 14000 acres of
land as a National Historic Landmark. As a result restrictions were imposed on
the plaintiff's land. The landmark designation was held invalid.

The Court stated:-

"Two inter-related principles have developed.., the first principle holds
that... some form (is required) ... the second principle... recognises that due
process means that administrators must do what they can to structure and
confine their discretionary powers through safeguards, principles and rules
... due process requires some standards, both substantive and procedural
to control agency discretion.... the Court thus finds the landmark desig-
nation invalid based on the Department's failure to promulgate substantive
standards for national historic significance and its failure to prepare and
publish rules of procedure to govern the designation process" (pp.853 - 56).

This suggests that uncontrolled discretion is inconsistent with procedural
due process. In Morton v. Ruiz [26] involving denial of general assistance
benefits to an applicant by the Bureau of Indian Affairs, the Supreme Court
stated that "the power of an administrative agency to administer a Congress-
ionally created and funded programme necessarily requires the formulation of
policy and the making of rules to fill any gap left implicitly or explicitly by
Congress"

In other words discretion that is exercised without a guiding rule is liable
to be declared invalid.

(b) Unregulated Discretion

There has developed a steady movement in the United States against the use
of uncontrolled discretion. The demand is now for the regulation of discretion.
Even the sphere of enforcement of criminal law is not immune from this
movement[27]. In the United States v. Nixon[28] the Supreme Court conceded
"absolute discretion" to prosecutors. However, in Marshall v. Jerrico Inc[29]
the Supreme Court shifted the ground by saying "we do not suggest that the
Due Process Clause imposes no limits on the partisanship of administrative
prosecutors.... traditions of prosecutorial discretion do not immunise from
judicial scrutiny cases in which the enforcement decisions of an administrator
were motivated by improper factors ..... a scheme injecting a personal interest,
financial or otherwise, into the enforcement process may bring irrelevant or
impermissible factors into the prosecutorial decisions". ;

English courts on the other hand have by and large adopted a policy of non-

interference with prosecutorial discretion. [30]

In the U.S.A. attempts are being made to codify rules both at federal and state

level to structure discretion. The Revised Model State Administrative Procedure

Act issued by the Commissioners on Uniform Laws in 1981 provides:-



"Each agency shall.., as soon as feasible and to the extent practicable,
adopt rules.... embodying appropriate standards principles and procedural
safeguards that the agency will apply to the law it administers.... (and) as
soon as feasible and to the extent practicable, adopt rules to supercede
principles of law or policy lawfully declared by the agency as the basis for its
decisions in particular cases". [31]

Studies undertaken by the Informal Action Committee of the Administrative
Conference have resulted in a number of documents.[32] Professor K.C. Davis
has formulated "Twenty Basic Propositions About the Rule and Discretion"
in the second edition of his leading work.[33]

English Law

The English Courts adopted a different attitude to the question of structuring
discretion. Devlin L.J. (as he then was) said in Merchandise Transport Ltd. v.
British Transport Commission,[34] when dealing with the question whether a
transport tribunal ought to be inhibited by its previous decisions while granting
licences,

"the tribunal may not in my opinion make rules which prevent or excuse
either itself or the licensing authorities from examining each case on its
merits.... a tribunal must not pursue consistency at the expense of the
merits of individual cases. If the discretion is to be narrowed, that must be
done by statute; the tribunal has no power to give its decisions the force
of statute".

Devlin L.J. conceded the case for uniformity when he said "In my opinion a
series of reasoned judgements such as the tribunal gives is bound to disclose
the general principles on which it proceeds. I think that this is not only inevitable
but also desirable. It makes for uniformity of treatment and it is helpful to the
industry and to its advisers to know in a general way how particular classes
of applications are likely to be treated"(p. 507). Indeed in a series of cases the
English courts have in recent years recognised the need for consistency and
uniformity[35]. In H.T.V. Ltd. v. Price Commission,[36] the Price Commission
was not permitted to depart from its statement that a certain levy was to be
treated as a cost for the purpose of determining the net profit margin. Lord
Denning M.R. said (at p.185)

"It is the duty of the Price Commission to act with fairness and consistency
in their dealings with the manufacturers and traders. Allowing that is
primarily for them to interpret the Code (the Counter-Inflation Price
Code Order 1974), nevertheless if they regularly interpret the words of
the Code in a particular sense - or regularly apply the Code in a particular
way - they should continue to interpret it and apply it in the same way
thereafter unless there is a good cause for departing from it".

However, while it is permissible in English law to pursue a policy of consistency
and uniformity, it is not permissible to adopt them as a rule. A rule is applied
whenever a situation comes within it, there being no discretion to act other-
wise.[37] A distinction is drawn in English law between adopting a policy and
adopting a rule. "where a tribunal in the honest exercise of a discretion has



adopted a policy and without refusing to hear an applicant intimates to him what
its policy is, and after hearing him it will in accordance with its policy decide
against him.... no objection could be taken to such a course. On the other hand...
where a tribunal has passed a rule... not to hear any application of a particular
character" the rule would be void.[38]

Where a policy is adopted "the applicant is entitled to put forward his reasons
urging that the policy should be changed or saying that in any case it should
not be applied to him".[39] Consequently the authority should be "ready to
hear anything new which might be said" .[40]

The main feature distinguishing the English courts' reasoning from their
American counterparts seems to be the insistence that a pre-determined policy

must be regarded as only one of the relevant factors to be considered and not
the sole factor to determine the issue. In Stringer v. Minister of Housing and
Local Government[41] the Minister's policy not to allow development around
Jodrell Bank was upheld. Cooke J. said

"It is not ..... a policy which is intended to be pursued to the disregard of

other relevant considerations"

Similarly in H. Lavender & Son Ltd v. Minister of Housing and Local Govern-
ment[42] one of the reasons for holding the Minister's policy void was that by
always adopting the decision of another Minister as to whether certain agricult-
ural land should be developed he had precluded himself from considering other
matters that could be relevant.

These cases seem to proceed on the basis that it is wrong to decide a case solely

on the basis of a predetermined policy. In British Oxygen Co. Ltd. v. Minister of
Technology[431 the Board of Trade considered applications for investment
grants but refused grants in a particular case owing to their policy of not allow-
ing grants on items costing less than £25. The decision was upheld as valid.

Lord Reid expressed the view that a policy could be applied in deciding a case
provided the authority was willing to listen to an applicant with something
new to say. In other words the policy could be relied on as the sole consideration

for decision providing each applicant is given a chance to argue that the policy

should be changed. In Sagnata Investments Ltd. v. Norwich Corporation[441

where the corporation had applied a policy of not granting permits for an amuse-

ment centre Lord Denning M.R. adopted the approach of Lord Reid in the

British Oxygen case so as to uphold the policy. But the majority judgement was

of the view that since all other factors pointed towards the granting of licence

it was wrong to refuse it solely on the basis of a predetermined policy.

Notwithstanding the above, the difference between the British and American

approach seems to be narrowing. Thus Lord Reid said in the British Oxygen

case[45]

"I do not think that there is any great difference between a policy and

a rule. There may be cases where an officer or authority ought to listen to

a substantial argument reasonably presented urging a change of policy.

What the authority must not do is to refuse to listen at all. But a Minister

or a large authority may have to deal already with a multitude of similar



applications and they will almost certainly have evolved a policy so precise
that it could well be called a rule".[46]

The above observations in the British Oxygen case were cited with approval
by Lord Scarman in Findlay v. Secretary for the Home Department.[471 In that
case the Home Secretary introduced a new parole policy without prior consult-
ation with the Parole Board, rendering prisoners within certain categories
ineligible for parole save in exceptional circumstances. The House of Lords
upheld the policy as valid. Lord Scarman emphasised the need for a policy when
he said "...I have difficulty in understanding how a Secretary of State could
properly manage the complexities of his statutory duty without a policy (p.828).
His Lordship accepted that there could be cases in which "statutory duty....
admitted of no policy other than that every case must be considered individ-
ually" However, "consideration of a case is not excluded by a policy which
provides that exceptional circumstances or compelling reason must be shown
because of the weight to be attached to the nature of the offence, the length of
the sentence and the factors of deterrence, retribution and public confidence,
all of which it was the duty of the Secretary of State to consider" (p. 828).

The view that discretion ought to be structured by rules is being increasingly
accepted by official documents and commentators in Britain. Thus the Franks
Committee stated:-

.....the rule of law stands for the view that decisions should be made by the
application of known principles or laws .... On the other hand there is what
is arbituary. A decision may be made without prior principle, without any
rules. It is therefore unpredictable, the antithesis of a decision taken in
accordance with the rule of the law". [48]

Review of Abuse of Power

The British courts will review administrative actions found to have involved
abuse of power. In Associated Provincial Picture Houses Ltd. v. Wednesbury
Corporation[49] Lord Greene M.R. specified the grounds for such challenge,
viz. bad faith, dishonesty, unreasonableness, considering irrelevant factors,
ignoring relevant factors, not directing oneself properly in law etc. Lord Greene
stated that:-

"The court is entitled to investigate the action of the local authority with a
view to seeing whether they have taken into account matters which they
ought not to take into account, or conversely have refused to take into
account, or, neglected to take into account matters which they ought to take
into account. Once that question is answered in favour of the local authority
it may still be possible to say that, although the local authority have kept
within the four corners of the matters which they ought to consider, they
have nevertheless come to a conclusion so unreasonable that no reasonable
authority could ever come to it. In such a case, again, I think the court can
interfere. The power of the court in each case is not as an appellate author-
ity to override a decision of the local authority, but as a judicial authority
which is concerned, and concerned only, to see whether the local authority
had contravened the law by acting in excess of their powers which Parlia-
ment has confided in them".



The principles are commonly referred to as Wednesbury principles and have
formed the basis of many leading decisions on judicial review of administrative
discretion.[50] In Khawaja v. Secretary of State for the Home Department[51]
Lord Scarman pointed out that the Wednesbury list provides for a limited basis
of review.

His Lordship said:-

"The principle formulated by Lord Greene M.R. [in Associated Provincial
Picture Houses v. Wednesbury Corpn. (1948) I K.B. 223] was that the
courts will not intervene to quash the decision of a statutory authority
unless it can be shown that the authority erred in law, was guilty of a breach
of natural justice or acted 'unreasonably'. If the authority has considered
the matters which it is its duty to consider and has excluded irrelevant
matters, its decision is not reviewable unless so absurd that no reasonable
authority could have reached it". [52]

In this case the House of Lords ruled that the court will go beyond the Wednes-
bury principle in reviewing administrative actions where the exercise of discret-
ion depends on "Jurisdictional facts" In such a case the court had to be satis-
fied on the civil law standard of proof, the authority having the burden of proof
that those facts did exist.

The Wednesbury principle was also construed by the Court of Appeal in
Cannock Chase D.C. v. Kelly[53] to mean an unreasonable decision - so unrea-
sonable as to amount to an absurd act - a rare phenomenon in human behaviour.
The difficulty of establishing a ground of review under the Wednesbury princi-
ple was also apparent in Findlay v. Secretary of State for the Home Depart-
ment[541 where Lord Scarman said

"Counsel for the applicants also invoked the Wednesbury principle ...
submitting that no reasonable Home Secretary could have reasonably
omitted to consult the board ...... In deciding to adopt the new policy
without consulting the board the Secretary of State took into account the
factors of deterrence, retribution and public confidence in the administra-
tion of criminal justice. These were plainly material matters for his con-
sideration in the exercise of his discretion. He cannot, therefore, be said
to have acted unreasonably in having regard to them".

Indeed the courts seem to be willing to grant a great deal of latitude to the
administrative authorities in considering whether they have acted unreasonably.
Thus Lord Hailsham said in Re W (an infant]:-[551

"Two reasonable [persons] can perfectly reasonably come to opposite conclu-
sions on the same set of facts without forfeiting their title to be regarded
as reasonable.... Not every reasonable exercise of judgement is right and
notevery mistaken exercise of judgement is unreasonable".

These remarks were cited with approval by Lord Salmon in Secretary of State

for Edcuation and Science v. Tameside M.B.C.[56]

Notwithstanding the above, an indication of some possibilities of judicial review



under the Wednesbury principle appears in the judgement of Sir Donaldson
M.R. in the Findlay case when he said

"I do not doubt that, theoretically, a situation could arise in which the
courts would have no hesitation in judicially reviewing the policy of the
Home Secretary, on the basis that he was attaching wholly unreasonable
weight to a particular factor or, if it was not known what weight he was
attaching to what factor, that the results of his policy were such that he
must have done so. "[57]

However, judicial review was not possible in Findlay on that basis as Sir Donald-
son M.R. explained:-

"In the present instance we do know that one of the criteria to which
the Home Secretary is having regard is the nature of the offence of each
prisoner. This cannot possibly be criticised. We also know that he regards
violent crime and drug trafficking as being of particular seriousness and
therefore as being, if viewed in isolation, contra-indicative of release on
parole. We further know that in forming this view he has had regard to
'general public concern' and 'growing criticism'. Since the success of the
parole scheme must depend on its public acceptability, I cannot see that
this is as such, unreasonable".(p. 814)

These remarks coming from the Court of Appeal in the Findlay case are preg-
nant with immense possibilities. If they are persistently developed and applied,
they could provide a basis for disclosure of reasons for discretionary decisions
and of information concerning their factual basis and could make a difference
in cases such as Hosenball[58] which is discussed below.

The Wednesbury principle governs judicial review of administrative actions in
non-jurisdictional fact cases i.e. where the jurisdiction of the authority is not
dependent on the existence of certain precedent facts. An example of the latter
category was provided in Hosenball[59]. The case involved deportation of two
American journalists on the basis of an allegation that they had tried to publish
information harmful to the security services. It was held that there was no scope
for judicial review, there being no disputed jurisdictional facts i.e. the alien
status of the journalists.

The American courts use the "arbitrary or capricious" rule, meaning more or
less what Lord Greene M.R. ascribed to the rule he stated in the Wednesbury
case,[60] but there is a difference in their approach to the scope of review.
In the U.S.A. while non-jurisdictional findings will stand unless unsupported
by 'substantial evidence', jurisdictional facts must be fully retried by the
reviewing court. The first and clearest example is a case of 1922 where the
Supreme Court ordered a trial de novo of the issue of citizenship in a deportation
case[61]. Mr Justice Brandeis said "jurisdiction in the executive to order
deportation exists only if the person arrested is an alien. The claim of citizenship
is thus denial of an essential jurisdictional fact". In Crowell v. Bension[62]
the supreme Court held again on the jurisdictional fact ground that whether the
relationship of master and servant existed between the parties must be tried
de novo. Trial de novo involves the court in making its own findings of fact or
its own appraisal of evidence, to weigh the preponderance of evidence or to
exercise an independent judgment thereon or to substitute its own judgment
for that of the agency. [63]



While in Khawaja the House of Lords enhanced the scope of review of juris-
dictional facts involving deprivation of personal liberty, judicial review in
English law under the recently created remedy of "application for judicial
review" comprises summary proceedings. There is hardly any room for retrial
of issues of facts as there is in American law. Thus Lord Diplock said in O'Reilly
v. Mackman[64]

"The facts can seldom be a matter of relevant dispute on application for
judicial review since the tribunal or authority's findings of fact... .are not
open to review by the court in the exerciseof its supervisory powers except
on the principles laid down in Edwards v. Bairstow (1956) A.C. 14 at p 36"
(i.e. that they were based on no evidence or on a view of the facts that could
not reasonably be entertained).

In the sphere of non-jurisdictional facts the American courts seem to apply the
dual tests of 'substantial evidence' and 'arbitrary-capricious' rules. In Abbott
Laboratories v. Gardner[65] the Supreme Court stated that the " 'substantial
evidence' test [affords] a considerably more generous judicial review than the
'arbitrary and capricious' test .... even if an action is supported on 'arbitrary-
capricious' test it might fall under the 'substantial evidence' rule depending on
whether the issues are factual or not. Perhaps the 'substantial evidence' test
relates to only what is factual whereas 'capricious and abitrary' rule reaches
both factual and non-factual issues.[66]

There is no 'substantial evidence' rule in English law although the courts
occasionally act on the 'no evidence' rule.[67] The Wednesbury principle
which roughly corresponds to what the American lawyers call 'arbitrary and
capricious' has been used to provide an extended review involving property
rights. Bromely L.B.C. v. G.L.C.[68], which invalidated the G.L.C.'s fares
policy for London Transport, is a leading example of this approach. The English
courts have also resorted to "purposive interpretation" of statutes[69] to curtail
discretionary powers. Padfield v. Minister of Agrculture[70] illustrates this.
However, English administrative law is very much weaker in the protection of
civil liberties and personal freedom particularly in the sphere of immigration and
deportation, notwithstanding the improvement effected by the ruling in
Khawaja v. Secretary of State[71] which is confined to 'juisdictional facts' cases.
Introduction of the 'substantial evidence' rule in the English law would be an
important step forward. However, this requires that evidence is made available
to the reviewing court. This aspect of the matter is explored in the next section.

Review of Motives

The most central question in judicial review of administration action is - will the
courts probe into the mental process of the administrator in order to lay bare the
motives that induced the challenged act? As a matter of substantive law in
Britain and in the U.S.A. it is established that the courts do have such power.
Thus a local authority with powers of compulsory purchase of land to effect
civic improvement or extension cannot acquire land to reap the benefit of its
enhanced value;[72] nor can an education authority use its power to dismiss
teachers on eduational grounds to effect economy.J731

In this context we are talking about review of motives as distinct from pur-

pose.[741 There is no problem on review of purpose. Once a purpose is found

to be unauthorised the decision will be set aside.[75]



The problem with regard to review of motives is how to prove that an administ-
rator's act has been prompted by improper motives when the private litigant has
no access to the information on the basis of which he might have acted. Further-
more when faced with a request for disclosure the administration withholds the
information, claiming public interest or executive privilege. This was the very
difficulty that led to the denial of review in the Soblen case[76]. There it seemed
that the Home Secretary was using his power of deportation to secure extra-
dition of a political offender - something that is forbidden both under British law
and international law.[77] However, since the content of the communciation
between the British and American Governments which could have proved
whether the surrender of the political fugitive was a bilateral transaction (i.e.
extradition) was held to be protected by Crown Privilege, the court could not
enquire into the real motives of the Home Secretary.

Indeed bad faith or ulterior motives are not easy to prove. Cannock Chase D.C.
v. Kelly[78] is a typical illustration of this. In that case the local authority
granted the tenant a tenancy of a council house. Eleven months later the
authority served the tennant with notice to quit and subsequently brought an
action claiming possession of the house. Evidence established that the tenant
had been a good tenant and had not been in breach of any of the terms of
tenancy. She had put fittings into and had redecorated the house which was in
a good state. The tenant in her defence pleaded that in giving her the notice to
quit the local authority had failed to exercise its powers of management, regula-
tion and control 'in good fatih and taking into account all relevant consider-
ations'. The Court of Appeal granted the local authority an order for possession
and held that bad faith or lack of good faith meant dishonesty and should not
be treated as a synonym for an honest though mistaken taking into consideration
of an irrelevant factor. If a charge was made against a local authority of bad
faith in the exercise of its powers it was entitled to have the charge particu-
larised by the tenant and if that were not done the tenant's pleadings might
be struck out. Where the precise factor had not been pleaded the court might
be justified in inferring abuse of power if the local authority's decision had been
so unreasonable that no reasonable authority could have reached that decision
(i.e. an absurd decision - a rare event) on the basis of the 'Wednesbury prin-
ciple'.

Burden of Proof

One way of dealing with the difficulty of proof in judicial review of administra-
tors' motives would be to transfer to the executive the burden of proof. This
would require the executive not only to justify its decisions by advancing reasons
in support thereof but also to disclose findings of fact backed by supporting
evidence. In cases such as Soblen and Kelly this would impose on the executive
the obligation to justify its decisions by the necessary disclosures of factors that
prompted them. Thus the motives underlying the decisions would come to the
light.

The principle was recognised by the Privy Council in Eshugbayi Elko v. Govern-
ment of Nigeria(Officer Administering)[79]. Where Lord Atkin said:-

"In accordance with British Jurisprudence no member of the executive can
interfere with the liberty or property of a British subject except on the
condition that he can support the legality of his action before a court of
justice".



However, in Liversidge v. Anderson[801 the House of Lords held that "If the
Secretary of State has reasonable cause to believe any person to be of hostile
origin or association" he does not have to justify before the court of law any
order of detention made by him. However, Lord Atkin said in his dissenting
judgement "...in English law every imprisonment is prima facie unlawful,
and .... it is for a person directing imprisonment to justify his act" (at p.245)

In IRC v. Rossminster Ltd.[81] the House of Lords held that the majority
decision in Liversidge v. Anderson was "expediently and at that time, perhaps
excusably wrong and the dissenting speech of Lord Atkin was right". Lord
Scarman said that 'the ghost of Liversidge v. Anderson' need no longer haunt
the law.[82] However, 'the ghost' soon reappeared in Zamir v. Secretary of State
for the Home Department[83] where whether a certain person was an 'illegal
entrant' was held to depend not on the actual facts but on the Home Secretary's
opinion of them, although the Immigration Act 1971 had objectively defined the
expression 'illegal entrant'. This ruling introduced subjective interpretation not
only of subjective provisions but also of objective language of statutes. Professor
H.W.R. Wade commented:-

"The objective interpretation of objective language is the foundation stone
of judicial review and it is of great importance that it should not be under-
mined"[84].

Fortunately Zamir was overruled by the House of Lords in Khawaja v. Secretary
of State for the Home Department[85]. In this case (involving the question
whether a certain person was an 'illegal entrant') the House of Lords held that
where an executive officer's power to make a decision which would restrict or
take away a subject's liberty was dependent on the existence of certain facts, the
court was not limited merely to enquiring whether the executive officer had
reasonable grounds for believing that those 'precedent facts' existed. In other
words in cases of what the American courts call 'jurisdictional facts' and what
the English courts call 'collateral facts' or 'Precedent facts' judicial review is
not confined to 'the Wednesbury principle'. In these cases the court will go a
step further and will demand that the court be satisfied on the civil law standard
of proof, the executive having the burden of proof that those facts did in fact
exist at the time the power was exercised. Lord Scarman said on the question
of proof:-

"The initial burden is on the applicant. At what stage, if at all, is it trans-
ferred? And if it is transferred, what is the standard of proof he has to
meet? It is clear from the passages cited from Lord Atkin's opinions in
Liversidge v. Anderson and Eshugbayi's case that in cases where the
exercise of executive discretion interferes with liberty or property rights,
he saw the burden of justifing the legality of the decision as being on the
executive. Once the applicant has shown a prima facie case, this is the
law"[86]

On the question of standard of proof Lord Scarman considered the choice
between criminal law's requirement of proof beyond reasonable doubt and the
civil law's standard of balance of probabilities and came down decidely in favour
of the latter. He said (at p. 783):-



"My Lords, I have come to the conclusion that the choice between the
two standards is not one of any great moment. It is largely a matter of
words. There is no need to import in this branch of the civil law the formula
used for juries in criminal cases. The civil standards as interpreted and
applied by the civil courts will meet the ends of justice"

Detournement de pouvoir

The above shows that the ruling in Khawaja has bought about an improvement
in 'jurisdictional facts' or 'precedent facts' cases. However, in non-jurisdictional
facts cases (which normally involve the exercise of discretion) 'the Wednesbury
principle' will govern the scope of review. Under 'the Wednesbury principle'
the burden of proving the illegality of administrative actions rests on the party
seeking to challenge them. Thus Lord Greene M.R. said in Associated Provincial
Picture Houses Ltd. v. Wednesbury Corpn.[87]

"What then is the power of the courts? The courts can only interfere with
an act of the'executive authority if it be shown that the authority have
contravened the law. It is for those who assert that the local authority have
contravened the law to establish that proposition".

In Cannock Chase D.C. v. Kelly[88] Megaw L.J. said after citing the above
remarks with approval:-

"So the burden is on the tenant. It is for the tenant first properly to allege,
and then, if challenged, to prove, the 'contravention of the law' in what
prima facie, is a permitted and lawful act of the local authority".

This discussion shows that with the exception of jurisdictional facts cases, the
difficulty of establishing that the motives of the administrators were ulterior
or irrelevant to the authorised purpose remain.

It is submitted that a principle camparable to the French doctrine of detourne-
ment de pouvoir is called for. This involves an inquiry into the motves of the
administrator which inspired the alleged act. If the discretion has been exercised
for an object other than that for which it was conferred by the statute then the
principle could be invoked. The French court in exercising review will not be
bound by the precise terms of the statute but will ascertain the object of the
statute from Parliamentary debates on the bill or from any other relevant official
document. The reviewing court must ascertain what was the object behind the
particular exercise of discretion. Only if the object does not agree with the object
of statute can the French court intervene on the basis of detournment de
pouvoir[89].

It is submitted that an effective operation of the principle requires the following:
(i) duty to give reasons for discretionary decisions; (ii) duty to make findings of
fact and to disclose those findings coupled with the evidentiary basis of the
findings; (iii) power of the court to order discovery of documents, the extent of
discovery being determined by the interest of justice; (iv) the court's power to
resort to legislative history to ascertain the object of the statute. In the light of
these requirements, it seems that the American courts are better equipped than
the British counterparts to enquire into the motives of the administration.



In Britain, outside the Tribunals and Inquiries Act 1971 which applies to speci-
fied tribunals and not to discretionary actions and decisions, there is no duty to
state reasons for decisions. There was a suggestion in Padfield v. Minister of
Agriculture[90] that if the authority ommitted to give reasons to justify its
decision the court could infer that it had no good reason to justify its decision.
However, this suggestion has not yet been followed up to impose a general duty
to state reasons for decisions[911. Neither the rules of natural justice[92] nor the
comcept of 'acting fairly'[93] import any such duty.

The position regarding the duty to state reasons for discretionary decisions may
have marginally improved as a result of the recent decision of the House of Lords
in Council of Civil Service Unions v. Minister for the Civil Service[94]. In this
case the imposition of ban on the trade union rights of the civil servants at the
Government Communication Headquarters(GCHQ) without prior consultation
with the civil servants in question, contrary to past practice, was held to be a
denial of 'legitimate expectation' amounting to a failure to act fairly. But for the
reasons of national security involved, the court would have granted judicial
review. In this case the House of Lords indicated that omission to state reasons
for decisions that affect 'legally enforceable rights' or 'legitimate expectations'
would be a failure to act fairly which would qualify for judicial review.
Lord Diplock stated (at p. 949)

"To qualify as a subject for judicial review the decision must have conse-
quences which affect some person .... it must affect such .... person either
(a) by altering rights or obligations of that person which are enforceable by
or against him in private law or (b) by depriving him of some benefit or
advantage which either (i) he has in the past been permitted by the
decision-maker to enjoy and which he can legitimately expect to be per-
mitted to continue to do until there has been communicated to him some
rational ground for withdrawing it on which he has been given an opportu-
nity to comment or (ii) he has received assurance from the decision-maker
that it will not be withdrawn without giving him first an opportunity of
advancing reasons for contending that they should not be withdrawn.
(I prefer to continue to call the kind of expectation that qualifies for inclu-
sion in class (b) a 'legitimate expectation' rather than a 'reasonable expect-
ation'....)"[95]

This is a definite improvement on the previous law. However, in the vast major-
ity of cases discretionary decisions affect neither 'legally enforceable rights' nor
'legitimate expectations'. Refusal to renew an existing licence without a hear-
ing[96], removal of illegal immigrants contrary to a publicly announced under-
taking to give them an opportunity to make a representation prior to a decision
on removal[97] and denial of trade union rights without prior consultation
contrary to past practice[981 have been held to involve denial of 'legitimate

expectation'.

For these reasons we have called this advance a marginal improvement only.



In the U.S.A. Section 6(d) of the APA imposes a duty to give reasons by provid-
ing that notice of denial be given and that "such notice shall be accompanied
by a simple statement of procedural or other grounds" except where the agency
has affirmed a prior denial or when the denial is self-explanatory[99]. This
requirement has been held to be applicable to discretionary denials[100].
In Dunlop v. Bachowski[101] after holding that the Secretary of Labour's
discretion not to bring a prosecution is reviewable the Supreme Court stated
"the Secretary must provide the court and the complaining witness with copies
of a statement of reasons supporting his determination" that the statement
"must be such as to enable a reviewing court to determine with some measure
of confidence whether or not the discretion.... has been.... arbitrary (or) capri-
cious.... For this essential purpose, although detailed findings of fact are not
required, the statement of reasons should inform the court.... both the grounds
of decisions and the essential facts upon which the Secretary's inferences are
based"

This ruling is taken as applying to the whole spectrum of administrative process
including informal action.[102] The important requirement to furnish "the
essential facts upon which the Secretary's inferences are based" which could
have made all the difference in a case like Soblen has no counterpart in English
administrative law.

In Air Canada v. Secretary of State (No.2)[103] the House of Lords curtailed the
right of discovery by ruling that it is no longer possible to obtain discovery by
showing that it is necessary in the interest of justice. The party seeking dis-
covery must show that the disclosure would help his own case or damage his
oppenent's case. It seems that in American law disclosure of documents can be
obtained on a wider basis. Apart from the common law right to inspect and copy
public records, [1041 the Freedom of Information Act 1966 as amended in 1974
(amending s. 3 of the APA) makes governmental records generally available to
any person. This right is subject to exceptions with regard to matters listed
within nine stated categories including matters of national defence or foreign
policy. But there is no specific exception of executive privilege which of course
exists in the law of discovery in legal proceedings.

The courts's power to resort to legislative history exists in American law but not
in English law except in the case of 'substantial ambiguity' in the words of
statutes.[105]

Concluding Remarks

The above shows that the English courts started with a better background of
review of discretion than the American courts. Yet when dealing with the
central issue of review of administrator's motives they are far less equipped than
their American counterparts. They could have developed a far more satisfactory
set of principles capable of effectively dealing with the problems of reviewing
discretion but they have failed to do so. That makes a strong case for legislative
intervention providing the necessary power of review. American precedent for
such intervention was seen in the enactment of the Administrative Procedure
Act 1946 which has been subsequently improved and expanded. A public debate
on a similar measure is called for in Britain.
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THE CONCEPT OF INTENTIONAL HOMELESSNESS IN THE HOUSING
(HOMELESS PERSONS) ACT 1977

by S Gupta

The following article consists of extracts from a project submitted as one element of the
requirements for the award of an honours degree in law of Trent Polytechnic (CNAA).

The project deals briefly with the origin and purpose of the legislation and then proceeds
to consider the manner in which the courts and authorities implementing the Act have
interpreted and applied the concept of "intentional homelessness" and the con-
sequences of the provisions for the homeless.

The author consulted a number of Housing Authorities as to the manner in which they
interpreted and administered the legislation and includes in the finished work a detailed
study of the attitudes and approaches of four such Authorities. In addition there are a
number of appendices containing statistics and other details.

1.1 Introduction

The Housing (Homeless Persons) Act 1977 (which I shall call the 1977 Act for brevity)
places the duty to house the homeless clearly on Housing Authorities (which I shall call
Authorities for brevity), which duty hitherto had been on the Social Services Authorities,[1]
and it confers a corresponding right on individuals who are homeless to housing under
the 1977 Act.

The 1977 Act orignated as a private members[2] Bill which was adopted by the
government of the day and came into force on 29th July 1977.

1.2 The Emergence of the Concept of Intentional Homelessness

The exact nature and extent of the duty on Authorities towards the homeless is a direct
result of conflict between two opposing views, one of which was embodied in the Bill in
its original form which attempted to impose a strict and clearly defined duty on
Authorities towards certain categories of homeless. The other view put forward by
opposition M.P.s and certain Local Authorities in the Association of District Councils was
that substantial discretion should be given to Authorities in deciding who was owed a
duty.[3] Otherwise, it was argued, Authorities would be forced to permanently
accomodate all the homeless falling in the category of priority need[4]and this would, in
the words of one Director of Housing,[5] result in "chaos" as the 'floodgates" opened;
Authorities would be burdened with people who need not hesitate to make themselves
subjects of self-induced homelessness.

"Families who have hesitated in the past to make themselves homeless ( as
opposed to finding themselves homeless) need have no such reluctance
now."

was one reported view.[6] The Bill was even described by one opposition M.P. as " a
charter for scroungers and scrim-shankers."[7]



Such fear by the opposition that people would take advantage of social benefits placed
pressure on the government to amend the Bill, so that despite protests from organisations
such as Shelter, the concept of "intentional" homelessness was introduced. It was
intended to act as a deterrent for those who thought of deliberately making themselves
homeless, because where an Authority believed that a person under the 1977 Act (whom
I call the Applicant for brevity) could have avoided his homelessness, it would owe only a
limited duty to provide accommodation for a temporary period.[7]

1.3 The Scope of the 1977 Act

The basic aim of the 1977 Act is that an Authority must ensure that permanent
accommodation is provided to a person who is "homeless" or threatened with
homelessness,[8] and in "priority need"[9] of accommodation provided that that person
did not become homeless or threatened with homelessness "intentionally"[10] and that,
normally, that person has a "local connection"[11] with the area of the Authority to which
he applies.

1.3.1 The Full Duty

Where an Authority has reason to believe that an Applicant is homeless or threatened
with homelessness and has a priority need for accommodation, then it must make
"appropriate enquiries" to "satisfy" itself[1 2] that the applicant did not become homeless
or threatened with homelessness intentionally and where it is so satisfied, the Authority
owes the full duty to ensure that accommodation is made available to the Applicant if he
is homeless, and if he is threatened with homelessness, it must take reasonable steps to
ensure thatthe accommodation does not cease to be available for him.[1 3] Furthermore,
section 5 provides that where the Applicant is actually homeless the Authority has
discretion to make further enquiries as to whether the Applicant has a local connection
with the area of another Authority, and provided thatthe Applicant will not run the risk of
domestic violence in the other area, the full duty may be transferred to thatAuthority who
must first be notified.[14] In addition, the Authority must notify the Applicant of any
decision it makes in connection with his application and its reasons for the decision.[15]

1.3.2 The Duty where an Applicant is Intentionally Homeless

Where an Authority ajudges an Applicant who is homeless intentionally, then the
Authorities must furnish him with "appropriate advice and assistance", and ensure that
accommodation is available for him for a period the Authority considers will give him a
reasonable opportunity to find accommodation for himself.[16]

1.4 Guidance to Authorities to determine whether Applicants are intentionally Homeless

1.4.1 The Role of the Code of Guidance

The Code of Guidance which accompanies the 1977 Act and is published by the
Secretary of State provides detailed guidance for Authorities on how to interpret the
provisions of the 1977 Act. Section 12 provides that an Authority must "have regard" to
the Code when exercising its functions under the 1977 Act, and the Code repeats this in
paragraph 1.2.

1.4.2 The Status of the Code of Guidance

The major problem here is that the precise meaning of section 12 is unclear. The Code by
its very nature does not have the force of a statute and many decisions of the courts have



emphasised this, as in De Falco v Crawley B.C.[17] where Lord Denning M.R. stated that
so long as an Authority "had regard" to the Code, it could depart from its guidance when
it thought fit.

On the other hand, it was stated that the Code could not be "casually disregarded" in the
case of R v Wyre B.C. ex p. Parr.[18]

What then is the status of the Code in relation to an Authority's duties towards an
Applicant? A case useful here is Bristol C.C. v Stocklord.[19] It was stated that the
Applicant under the National Assistance Act 1948 (the corresponding Act applicable
before the enactment of the 1977 Act) had an "arguable case", because he adduced
evidence that the Authority had failed to have regard to a Ministerial Circular which it was
bound to take into account by virtue of section 7(1)(g) of the Local Authority Social
Services Act 1970. This required Authorities "to act under the general guidance of the
Secretary of State".

Although section 12 is loosely worded so that its directions are less obligatory than those
under 7(1)(g) of the 1970 Act, the Bristol C.C. case does show that infringement of
ministerial guidance referred to in an Act may be actionable. Also it is submitted that the
view expressed by Hoath[20]that unless an Authority can justify its departure from the
advice of the Code where it is clear, it can't properly show that it has had "regard" to it, is
based on sound reasoning, for there is little purpose in having a detailed Code if an
Authority can ignore it whenever it wishes.

1.4.3 The New Code of Guidance

An amended Code was published on 2nd July 1983 in a response to a four year review by
the Government of the 1977 Act and the Code, after consultation with Local Authorities
and other bodies, but the Government did not feel the Code should be made mandatory
so as to clarify its status, and so the position in respect of the new Code remains the same
as that of its predecessors.[21]

1.5 Challenging an Authority's Decision

There is no statutory remedy for an Applicant against an Authority defaulting in its duties
under the 1977 Act, so that a disappointed Applicant can only resort to the general
powers of the courts in relation to public bodies.[22] However, before considering the
interpretation of the concept of intentional homelessness by the courts, it is necessary
and desirable to put the role of the courts in connection with the 1977 Act, into context.

1.5.1 The Grounds

The courts do not provide an appeals system as of right against an Authority's decision
for an Applicant under the 1977 Act, and the courts may only interfere where an Applicant
proves that the Authority has infringed a principle of administrative law such as making a
decision which no reasonable Authority could ever have made, or misdirecting itself in
law.[23] Thus the result is that a court cannot interfere with a decision which, though
within the letter of the law, may not be within the spirit of the Act.

It is also important to remember that decisions of fact are left to an Authority, and as the
most important duties under the 1977 Act are drafted in the subjective form, such as
section 4 which provides that an Authority must "satisfy" itself on the key definitions, it
would seem that an Authority has considerable discretion in the way it determines the
extent of its duties towards an Applicant.



1.5.2 The Procedure

An aggrieved Applicant must normally seek the public remedy of judicial review since
the decision of the House of Lords in Cocks v Thanet District Council.[24] In that case the
Applicant wished to challenge the decision of the Council which had decided that the
Applicant was intentionally homeless so that he was not owed a duty to be housed.

Their Lordships divided into categories, the functions under the 1977 Act:

(1) the decision-making function which comprised the decision whether there
were facts which gave rise to a housing duty which could be challenged only
by way of judidcial review under Order 53 R.S.C.

(2) the executive functions which arose once an Authority was satisfied that a
housing duty arose, and which could be enforced by an ordinary action in the
county court or the High Court. It was stated that an Authority would be
protected against excessive and groundless critism as, under Order 53, an
Applicant had to surmount hurdles such as a three month limitation period
(extendable if a good cause is shown); leave to proceed must be obtained from
the court resulting in a two tier system, which is expensive and can take
months so that it is "academic to talk of a court action" as a remedy[25];
applications for leave have to be supported by reasons and affidavits at a time
when there is no automatic discovery of documents, which might have
produced valuable information forthe Applicant, on whom the burden of proof
lies.

The significance of the decision in the Cocks Case is that as the "decision-
making" functions of an Authority are more frequently contested by an
Applicant, than the "executive" functions, many decisions of Authorities' will
go unchallenged because the courts are not easily accessible.

2 The Interpretation of the Concept of Intentional Homelessness

2.1 Introduction

Intentional homelessness has become a major concern because since the 1977 Act,
there have been numerous legal actions on the application of this provision.As the
number[26] of the homeless increases, so does the concept of intentional homelessness
gain more importance. Over the years the proportion of total Applicants under the 1977
Act adjudged to be homeless intentionally has been increasing perceptibly.

However this increase is not due just to an increase in homelessness, but reflects that
Authorities are interpreting the provision on intentional homelessness differently, as a
survey done by Shelter shows. It can be seen from Shelter's statistics that the differences
between areas are considerable; while 78 Authorities had less than 5% or no cases of
intentional homelessness, 42 had more than 15% and 6 had over 50%.

It is impossible to know from mere statistics the exact extent to which the high rates of
intentional homelessness are due to Authorities legitimately using their discretion under
the 1977 Act. Therefore it is proposed to make a detailed examination of the cases on
intentional homelessness and the manner in which Authorities are applying section 17 to
cases coming before them.



2.2 The Definition of Intentional Homelessness

An Authority must satistfy itself that the Applicantfalls within the definition in section 17 to
be intentionally homeless. Thus, if it is decided that the accommodation was not
available[27] for the Applicant's occupation, then there cannot be an intentionally
homeless finding.[28] As section 17 consists of several elements it is convenient for the
purposes of this study to label the elements and to consider these seriatim, they include;

1) the Applicant must deliberately have done or ommitted to have done an act
whilst being aware of all relevant facts;

2) the loss of accommodation must have been a result of this act or ommission;

* 3) the Applicant must have ceased to occupy accommodation;

* 4) this accommodation must have been available for the Applicant;

t 5) it must have been reasonable for the Applicant to have continued in
occuaption of this accommodation.

When an Applicant is threatened with homelessness, the nature of these elements is the
same.

* (Not reproduced here)

t (Not reproduced fully here)

2.2.1 The Applicant Deliberately does or fails to do an Act.

2.2.1.1 The Intention of the Applicant.

The word intentional in the present context is given a wide meaning, namely deliberate,
so that an Applicant is intentionally homeless if he is deliberately homeless. The word
deliberate has been held by the Court of Appeal in the case of Davenport v Salford City
Council[29] to qualify the act or ommission of the Applicant so that he may be considered
intentionally homeless even where he did not want to lose the accommodation by his act,
so long as he intended the act or ommission.

In that case, the Applicants had been evicted from their accommodation because of their
children's misconduct which the Applicants had deliberately failed to control.

The Davenport Case reiterates the view in the case ot R v Thurrock B.C. ex p William[30
that if by the Applicant's act, the "likely result" is that he becomes homeless, then it would
be "strongly arguable" that the applicant was intentionally homeless.

A case taking a wider view is R v Slough B.C. ex p London B.C. of Ealing where the
Master of the Rolls stated that deliberate in section 17 required that the Applicant should
act deliberately "so as to get turned out."[31]

This view seems to require intention on the part of the Applicant to lose accommodation,
and tallies with the view that section 17 was designed to eliminate those abusing the
1977 Act by contrived homelessness. The prevailing view expressed in the Davenport
Case in effect brings the test for intentional homelessness in line with the law before the



1977 Act.[32] It is submitted that as the old law was expressly repealed by the 1977 Act,
the review of the Master of the Rolls in the Slough Case is to be preferred for it not only
.avoids returning to the test under the old law, but also prevents relief being refused to
families

*.whose homelessness is far from deliberate in the everyday sense of the
word."[33]

2.2.2 The Loss of Accommodation must be the Consequence of the Applicant's Act or

Ommission

2.2.2.1 Whose Act or Ommission can an Authority take into Account?

The issue here is how far the Applicant can be attributed with the blame for acts or
ommissions of other members of his family resulting in the homelessness. A case dealing
directly with this issue is: Lewis v North Devon D.C.[34]

The facts of the case were that the husband of the Applicant had tied-accommodation as
a farm labourer which he lost when he resigned, and his wife applied under the 1977 Act.
Woolf J. stated that in principle, section 17 only deals with the position of the Applicant
and could not be construed as dealing with the wider question of whether the "family unit"
as a whole is intentionally homeless.[35] Woolf J. correctly recognised that even though
it was desirable to prevent a person who had become homeless by for example wilful
refusal to pay rent to be rehoused through a member of his family applying under the
1977 Act, he said that this was

"not so wholly unreasonable that there should be read into the 1977 Act words
which are not there, so as to arrive at the opposite conclusion."[36]

It is submitted that this view follows the spirit of the 1977 Act for it recognises that the
need to rehouse the rest of the non-intentionally homeless, who would otherwise be
penalised because of the act of another member of the family.

2.2.2.2 Shifting the Burden of Proof

However Woolf J. qualified this view by going on to say that in circumstances where

"the conduct of one member of the family was such that he should be regarded
as having become homeless intentionally, and thatthat was conduct to which
the other members of the family (thus including the Applicant) were a party"

the Authority could attribute the consequences of that act to the Applicant.[37] Woolf J.

also stated that in assessing the situation an Authority can

"assume in the absence of material that indicates to the contrary"

that the Applicant is a "party" to the conduct which caused the homelessness.

It is submitted that this comes very close to reversing the burden of proof so that it is, in
effect, up to the Applicant to put forward facts to rebut such a presumption, for fear of
being adjudged a "party"[38] and it is clearly contrary to section 4 of the 1977 Act which
provides that it is the Authority which must satisfy itself, and not the Applicant that must
satisfy the Authority. Such a qualification could undermine the basic principle enunciated



by Woolf J., to the detriment of the Applicant because whether the Applicant is a "party"
will be a question of fact for the Authority to make a decision on. Therefore in cases which
are not clear, the Authority may well decide against the Applicant. Indeed further
derogation from the principle can already be seen where the Authorities are applying it
strictly, such as in the following case studied by Shelter:[39]

The husband of ms. K. who had tied accommodation, refused offers of
accommodation from the council and left the tied-accommodation. Ms. K.,
upon applying for accommodation under the 1977 Act after seperating from
her husband was held to be intentionally homeless because her husband had
previously refused offers of accommodation by the Council.

It is hoped that such decisions will become less frequent since the new Code of
Guidance[40] which emphasises that a spouse or cohabitee should not automatically be
held responsible for rent or mortgage arrears incurred by the other partner.

2.2.3 It must have been Reasonable for the Applicant to have remained in the
Accommodation

2.2.3.1 Section 17(4) and Local Housing Conditions

When ascertaining for the purpose of sections 17(1)-(2) whether it would have been
reasonable for the Applicant to have remained in accommodation, an Authority may take
the housing situation in its area into account but it is not obliged to, as the wording in
section 17(4) is clearly "may" and not "shall" as was emphasised by the court in the case
R v Hammersmith and Fulham L.B.C. ex p Duro Rama.[41]The court went on to say that
section 17(1)-(2) does not limit an Authority to look solely at the condition of the
accommodation and to ignore other reasons the Applicant may have for leaving
accommodation, as was done by the Borough Council in that case.Thus any Authorities
who construe section 17(4) restrictively are doing so unlawfully since the decision in the
Duro Rama Case

2.2.3.2 Local Housing Conditions as an Objective Criterion

Section 17(4) raises further problems, in that the criterion of the housing situation is
purely objective and refers notto the condition of accommodation the Applicant left, but
to the condition in the area of the Authority to which he applies so that an applicant was
held to be intentionally homeless where he left one area because of employment
problems and moved to another because, inter alia

.you left Italy and came to Crawley where we are absolutely crowded out"

were the words of Lord Denning, M.R. in the De Falco Case.

This makes mockery of the 1977 Act's initial aims to house those in need, for it ignores
that the Applicant's needs for housing are the same whichever area he applies to,
particularly as there is no requirement that he must know of the housing situation in the
area of the Authority to which he applies so that the success of the Applicant depends on
the Authority he applies to. Indeed it is ironic that before the 1977 Act, Authorities were
urged to give Priority Groups - similar to those under the 1977 Act -priority in areas of
acute housing stress.[42]



2.2.3.3 Waiting Lists for Council Housing

Under section 17(4), an Authority may take into account the length of the waiting list for
council housing in its area, where the people are competing for houses with the
homeless under the 1977 Act. The reason for this was stated in the case of Goddard v
Torridge D.C. [43] as being that it would be "unfair to allow queue jumping" for council
homes, because the waiting lists consisted of

"young couples waiting to be married; young married couples sometimes
staying with their in-laws; or people in poor accommodation"

who had been waiting for years. This continues the view in the Din Case where it was
stated that

'the mischief at which section 17 is aimed is unfair queue jumping,"

so the result is that some Authorities put battered women into refuges whilst they await
their turn on the council waiting lists, whilst others use restrictive policies such as a "one
offer" policy.[44]

2.2.3.4 Apparent Conflict or Real Conflict?

A closer look at the part council housing plays for applicants under the 1977 Act will
reveal whether waiting lists should be considered under section 17(4), and the question
must be asked: what is the relationship between council housing and Applicants under
the 1977 Act?

Section 113 of the Housing Act 1957 (as amended by section 6(2) of the 1977 Act)
provides that Authorities must give reasonable preference to those towards whom it is
subject to a duty under the 1977 Act. The term "reasonable preference" is very vague and
so does not give rise to a positive, enforceable right on the part of any individual. Also an
Authority can offer accommodation through some other landlord instead of from their
own stock or merely give advice and assistance so that the Applicant obtains
accommodation from some other person.

Furthermore, an Authority is not bound to give absolute preference to Applicants under
the 1977 Act in allocating council houses and may give itto some other group, such as
those in slum clearance areas. As slum clearance is generally accepted as giving priority
in allocating housing where the need exceeds the supply, it cannot be justified in all
cases to label those under the 1977 Act as undeserving "queue-jumpers" for many of the
homeless are so because of bad housing which does not fall within the slum clearance
areas.[45]

Even where the homeless are given priority over those on waiting lists, there is no real
conflict between the 1977 Act and those on the waiting lists, because when the
composition of the list and the way in which housing is allocated is closely analysed, one
can see that the list does not always adequately reflect the need of a person for housing,
whereas priority groups under the 1977 Act are based on need. One example of where
this will result in injustice is that, whereas a single parent with a dependent child is a
priority category under the 1977 Act, adults get more "points" than children under the
"points scheme" which determines priority in allocations, so that a single parent with
dependent children will get few points. This can result in grave injustice to single parents
who are already a disadvantaged group compared to their counter-parts - the married
parents when it comes to housing.



It is submitted that though Authorities face a hard task of allocating limited housing
amongst many people in an ever worsening situation, the courts bytheir pronouncements
have disadvantaged those applying for accommodation under the 1977 Act by
obscuring the real reason why the 1977 Act was enacted, that is to help those in priority
need who are homeless because they are unable to get accommodation in the normal
way.

2.3 Temporary Accommodation where the Applicant is Intentionally Homeless

2.3.1 The Duration

[In chapter 1], it was stated that accommodation must be given to the Applicant who is
actually homeless and in priority need and who is intentionally homeless, for a period the
Authority considers ample for him to find accommodation for himself. The Code advises
Authorities that they should "not arbitarily nor too quickly" withdraw the accommodation.
This provision was inserted because under the law before the 1977 Act, Authorities weie
able to withdraw accommodation once it became clear that no suitable permanent
housing would be available from any source[46] because the court in the case of Roberts
v Dorset C.C.[47] had interpreted "temporary" very restrictively as meaning "not
permanent" so that the Applicant was evicted even if he had nowhere to go.

It was recognised by Lord Denning M.R. in the case of R v Slough B.C. ex p. Ealing
L.B.C.[48] that there should be no fixed period, so that individual consideration must be
given to each case to determine the appropriate period.

However, SHAC reports that although some Authorities provided as much as a year in
some cases in temporary accommodation, others continue to impose "blanket" policies
of providing as little as 7 days, whilst most Authorities provided 28 days. Also some
Authorities clearly in breach of the 1977 Act, provided no accommodation at all so that in
some cases the children go into care and the parents have to fend for themselves.
Statistics show that in 1982, 230 out of 1680 intentionally homeless Applicants were
required to leave temporary accommodation whether or not they had secured suitable
accommodation of their own, (It could be argued that those who still had nowhere to go
inspite of efforts to find accommodation were given too short a period by the Authority,)
so that where those Applicants with dependent children did not get assistance from
elsewhere,[49] the children probably went into care. Again, the Code is contravened
where it provides at para 4.1 that "where children are involved" Authorities should
ensure that these families are "not left without shelter", and this provision was added to
prevent the situation existing before the 1977 Act, where due to pressure on housing,
certain families (who are evicted for rent arrears) were allowed to stay in hostels for 3
months after which the children wre taken into care.[50]

2.3.2 The Standard

The Act does not specify the standard or type of the accommodation, but only that it must
be available for the Applicant and his family, and the Code requires Authorities to "bear in
mind relevant provisions of general housing and public health legislation[51] when
meeting the requirements of the 1977 Act to secure accommodation."

This is a surprising ommission particularly as the situation before the 1977 Act was
clearly unsatisfactory in that Authorities were using accommodation ranging from old
workhouses, communal dormitories and substandard tenement blocks to short-life
houses in clearance areas and purpose-built accommodation.[52] Indeed the result of



lack of guidance here has been that under the 1977 Act, Authorities are using at times
accommodation such as "bed and breakfast" which is clearly unsuitable for families and
very expensive. National statistics show that in 1980,12% of the homeless were given
quality houses, but 15% were given "bed and breakfast" and 9% were given short-life
accommodation.

2.4 Conclusion

Even with detailed guidance in the Code, there appears to be much variation in the
interpretation by Authorities of section 17. Such variation can be expected until
precedents are set by the courts who themselves have generally construed section 17
restrictively with the effect that the boundaries of intentional homelessness have been
pushed further and further back, so that more than were intended by the legislators are
caught by the provision.[53] In other words, the emphasis of the Act has been shifted so
that the responsibility on a person not to become homeless is greater than that person's
right to claim help under the Act once he is homeless.

Although numerous people are better off because of the 1977 Act, there are others who
would probably have been better off under the previous law, because under the 1977 Act,
they must be a priority category, and even when they are, they face the hurdle of
intentional homelessness which did not exist as such before the 1977 Act, where
accommodation was given as long as one's homelessness was not reasonably
foreseable.

Ironically, traces of the harshness of the law, which the 1977 Act was meant to repeal
remain, whilst the favourable aspects of it no longer exist

3 General Conclusion and Recommendations

3.1 Introduction

It is evident that the provision on intentional homelessness is far from satisfactory as it
stands. In this chapter it is intended to conclude generally on this finding and to
recommend possible reforms.

3.2 Recommendations by the Author

3.2.1 The Code of Guidance

It is submitted that policies of Authorities vary so much despite detailed guidance in the
Code because it is only advisory and not law. This could be solved by an amending Act
rewriting section 12 of the 1977 Act to make it clear that Authorities have a duty to apply
the Code always. Alternatively, the Code could be issued as a Statutory Instrument
However, it is unlikely that changes will be forthcoming, at least during the present
government's reign, because it missed the opportunity to put this right when it reviewed
the 1977 Act and the Code in 1982. The government did, however, make amendments to
the Code most of which are minor and of a technical nature. On the other hand some
which were made to "tighten"[54] the Code in relation to section 17 have been discussed
in Chapter II. Many of the issues have been ignored and at best, because the Code lacks
the force of law, the changes will only influence Authorities' decisions where the Code is
followed.



3.2.2 Section 17

A provision which attempts to define intentional or deliberate behavior causing
homelessness is inherently faulty because a definition will never embrace the many
fact-situations that in fact occur. For instance, deliberate behavior as defined in section
17 fails to take into account loss of accommodation due to rent arrears caused by a
combination of factors perhaps arising over a period of time, where the homelessness
was not foreseeable. Here, one single act or ommission cannot be attributed to the
Applicant, but nonetheless, the cause of the homelessness is seen as a result of the
ommission to keep up with the rent payments. It is submitted that in agreement with
Shelter section 17 could be amended to replace the emphasis on a deliberate act or
ommission with a requirement of intention or calculation on the part of the Applicant to
lose the accommodation, This would limit to a degree the discretion of those applying it
and avoid abuse.

Section 17 fails to make clear whose acts or ommissions are to be taken into account and
the Code too is silent on this issue. The Code could be amended to make it clear thatthe
Applicant is to be tainted with a deliberate act or ommission of a member of his
household resulting in homelessness, where the Authority satisfies itself that the
Applicant colluded with that person. Anything less than this would not suffice.

It was noted that section 17(4) often worked in an anomolous fashion because it enabled
Authorities with acute housing stress to compare this with the causes of the Applicant's
homelessness which ranged from bad housing conditions to severe personal or
financial problems. In the words of Lord Fraser in the case of Din v Wandsworth
L.B.C.[55] this is a "comparison of things which are unlike".

Thus the treatment an Applicant received was far from objective but depended on local
resour circumstances in which it can justly operate, including a provision that the
Applicant hat section 17(4) be amended to emphasise the limitedmust have been aware
of the prevalent housing conditions at the time of the act or ommission resulting in his
homelessness.

Authorities' policies have varied in respect of the treatment given to battered women who
have left accommodation because of fear of violence from someone living there. As this
is a serious problem, there should be more guidance to ensure that there is no undue
delay in rehousing the women and that a sympathetic reception is given.[56]

Some Authorities have "blanket" policies that any Applicant leaving accommodation
without an eviction order is intentionally homeless. Although the Code provides ample
guidance on this, it is not always followed. An amendment could be made to section 1 of
the Act to provide that if a person is homeless because he had no defence to an eviction,
he cannot be found to be intentionally homeless.

Similarly, this method could be used to deal with the problem faced by a battered woman
in a refuge who the court has recently held is "homeless" under section 1(2)(b) in the
case of R v Ealing B.C. ex p. Sidhu[57] Section 1 could be amended to authoritatively
declare that a woman in a refuge is homeless.

3.2.3 Judicial Review

Other "blanket" policies which could not be prevented by amending the Act, can only be
curtailed by judicial review to scrutinise Authorities' decisions and to ensure that the



intention of the legislature is implemented. However, as this method is at present
inadequate (see chapter II), a revised method of appeal which is speedy, inexpensive and
informal should be introduced on the lines suggested by the Joint Charities Group.

3.2.4 The Duty towards an Applicant who is Intentionally Homeless

Where it is clear that Authorities owe some duty to the Applicant, there is variation in the
policies of different Authorities, because of lack of guidance concerning issues such as
the standard of accommodation porvided to Applicants, so that "bed and breakfast" or
low quality accommodation is being used as a matter of policy, againstthe recommend-
ations of the Code, by some Authorities for homeless families. This is not only inadequate
but a very expensive means of accommodating the homeless. this contravention of the
Code can only be rectified by Parliament giving the Code the force of law.

Neither the Act nor the Code give any guidance on the meaning of "'reasonable
opportunity" in section 4(3), so that some Authorities are operating policies of ending
temporary accommodation after an arbitrary period such as 28 days, regardless of
whether the Applicant has found suitable alternative accommodation. It is submitted that
the recommendation by The Joint Charities Group that an Authority should not be able to
end the temporary accommodation until it is sure that the Applicant has a definite offer of
accommodation at a price he can afford, is a sound one and should be incorporated into
the Code.

Advice and assistance which an Authority must give to any Applicant, who is
intentionally homeless is defined in veryvague terms by the 1977 Act, but sufficient detail
is provided in the Code. Once again, to ensure thatthe practice of Authorities is uniform,
the status of the Code must be clarified to make its provisions more meaningful and
effective.

3.2.5 Resources available to Authorities

It was seen that housing stress can play a part in the performance of Authorities, and so if
they are to be expected to implement the 1977 Act correctly, they must be provided with
the resources to do so, for without the resources, the duties of the Authorities are
academic. This would probably require an expansion of the public sector housing
programme as the private sector has not been able to adequately meet housing
needs.[58] An increase in funds to Authorities would enable them to contribute to the cost
of running women's refuges which Authorities use to accommodate Applicants under
the 1977 Act.[59] It would seem that due to the present economic climate and priorities of
the present government[60] it is unlikely that there will be immediate improvements in
housing conditions to alleviate the housing stress.

This is unfortunate for the homeless because "homelessness is a need that cannot wait
for better times".[61]

3.2.6 The Value of Section 17 as a Deterrent

As the 1977 Act was passed with all party support, whilst section 17 is a provision added
by the opposition to deal with the problem of self-induced homelessness which does
exist in a few cases, but for which there is no easy solution, it is submitted that the place of
such a provision in social welfare legislation should be reviewed, because very few
people can be said to make themselves homeless where it is not justified. It is clear that
the causes of homelessness vary. Some are literally forced to leave accommodation



because of a domestic dispute; others voluntarily leave because of the condition of
accommodation, for example overcrowding, and others find themselves homeless after
a convergence of personal problems. In all cases, priority need under section 2 should
be the sole criterion to qualify the Applicant to the legal right to accommodation under
the 1977 Act but with one reservation, and that is where the Applicant deliberately leaves
accommodation because it is overcrowded. Here there may be a conflict with those on
the council waiting list and awaiting a transfer into better accommodation, who are in
equally bad conditions, for here it would be unfairto allow Applicants to avoid the lengthy
wait on the lists by applying under the 1977 Act. This problem could be solved if
Authorities were encouraged to review their allocation policies to ensure that the
priorities on the waiting list coincide with those under the 1977 Act, and are based on
needs rather than on criteria such as the age of the person registering on the list.

3.4 Conclusion

The 1977 Act has brought relief to a great number of the homeless who are unable to help
themselves in finding accommodation, but many have fallen foul of the intentionally
homeless provision which is used more widely than the Parliament intended, sometimes
in direct breach of the 1977 Act and the Code of Guidance. It was noted in Chapter II that
ironically, the result of this is that for many of the homeless the law before the 1977 Act
was probably more generous.

Asthis could not have been the intention of Parliament which repealed the previous law,
it is submitted that to put this intention into effect, more guidance is needed for those
implementing the 1977 Act by amending it or by enacting the Code as law, and by
providing an effective procedure for examining the performance of those Authorities
whose policies appear to be outside the spirit of the 1977 Act.
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THE SEARCH FOR THE PRECEDENT FACTS

N J Harrison, Senior Lecturer in Law, Trent Polytechnic.

This article is concerned with the effect of recent cases in administrative law in which the
courts have developed judicial control over administrative actions by means of the
extension of the doctrine of "precedent facts" Two fundamental devices for judicial
control over administrative actions have been the Wednesbury principle for controlling
discretion, and precedent facts for controlling the assumption of jurisdiction. Each
subject to the regulator of statutory interpretation. Each has worked well in its separate
department.

The so called "jurisdictional principle" (the establishment of precedent facts for
controlling assumptions of jurisdiction) may be traced as far back at least as 1853 when it
was said by Coleridge J in Bunbury v Fuller[I] that "no court of limited jurisdiction can
give itself jurisdiction by a wrong decision on a point collated to the merits of the case"
This means simply that a court is entitled to be satisfied that the statutory components
and ingredients conferring a jurisdiction upon an inferior court or tribunal or body with
limited jurisdiction have been satisfied. It can be shown to work well by such cases as R v
Hammersmith Rent Tribunal ex p Zerek[21. Here the tribunal had power to fix rents of
unfurnished premises and the question was whether a particular flat had been let on a
furnished or unfurnished basis. The landlord produced an agreement with the tenant to
the effect that it was furnished. The tenant contended he had been obliged to hire to the
landlord the furniture with which he arrived, so as to permit the landlord to "furnish" the
flat. The court held it could enquire as to whetherthe flat had been let unfurnished or not.

It was argued that it was unsuitable for the tribunal to investigate questions of fraud,
forgery, duress etc, butthis view did not prevail. The Tribunal could investigate, since its
jurisdiction depended on it coming to a conclusion on the precedentfact; it had to reach
the correct decision, otherwise the decision could be reviewed.

At this point the purpose and interpretation of the statute becomes important, because
upon it depends the point at which facts might become precedent facts. Thus in R v
Ludlow ex p Barnsley Corpn[3], having regard to the nature of the Act, the court held that
whether an applicant was a former employee or not was not a precedent fact. The
Reinstatement in Civil Employment Act 1944 S.1(1) provides that "where a person to
whom this Act applies whose war service ends after the commencement of this Act
makes an application to his former employer to be taken into his employment the former
employer shall ... be under an obligation to take the applicant into his employment." The
applicant for reinstatement in this case was unsuccessful and appealed to the Umpire
under the Act. The question was whether the Umpire had jurisdiction to decide whether
the applicant was one of the category of persons coming within the Act. The court held
that the Act empowered the Umpire to decide this preliminary question and then proceed
to the substantive issue.

So far there is no difficulty with precedent facts which are geographical (eg, Bunbury v
Fuller), or to do with tangible objects (such as ships Brittain v Kinneard), or concerned
with the Rent Acts. The application of the doctrine becomes more difficult and a new
judicial game starts to emerge when the facts become intangibles or "criteria"



However, it has to be conceded that even with physical objects there may be difficulties.
Students familiar with that type of Lecture in statutory interpretation which examines the
philosophical nature of the meaning of words will readily appreciate that if it can be
debated whether reducing a corpse to ashes is "the subjection of goods or materials to
any process"[4a] or whether a war memorial is or is nota building, then it may be difficult
to determine whether a house is furnished or not if it has lino on the floor. A fortiori if the
statute conferring jurisdiction on a tribunal deals in concept such as "economic factors"
or "competition" it is even more of a puzzle. This process of development got well under
way in 1968 with the case of Padfield v Minister of Agriculture[5] and Secretary of State
for Education and Science v Tameside Council.[6]

The Padfield case was concerned with the roles of the Milk Marketing Board, the
Minister, the Committee of Inquiry and the courts in a dispute concerned with the pricing
policy of the Board. Certain milk producers complained that a differential element in the
price paid to them in the South East Area was too small to compensate them, as was the
intention of the scheme for loss of their advantageous trading position (near London).
The Act [7] provided that "a Committee of Inquiry shall be charged with the duty, if the
Minister in any case so directs, of considering and reporting to the Minister on any
complaint made to the Minister as to the operation of any scheme which in the opinion of
the Minister could not be considered by a Consumer's Committee ..." This provision
could mean either that the Minister has absolute unfettered discretion to refer or not, or
that he has some discretion which must be exercised properly and not capriciously, in
accordance with what the courts have stated to be the scope and purpose of the Act. The
House of Lords favoured the last approach. It considered that discretion is determined
not only by policy considerations but by the legal nature and purpose of the Act. Thus the
same route used to determine any precedent fact was applied to this statute; the
difference being that precedent facts are not usually fluid but tangible -discretion by
definition should be flexible. In this particular case the dispute could be and was referred
to an independent specialist body so that the outcome might be reached on its expert
view of the needs of the industry, the consumers and the public interest. In many cases
there might not be such a body and then there would be a direct implementation of the
judges' interpretation of the criteria.

Craig[8] states "one of the reasons why the Minister did not wish to make a referral of the
complaint to the committee was that if the committee upheld the complainant's view the
Minister mightfeel bound to amend the scheme; the desire forthe quiet life as one of the
rewards of monopoly power clearly has anologies within the administrative system."
This is clearly right but had all the possible policy based explanations been considered?
The Minister might have quite properly taken the view that a resulting finding from the
committee might have required extensive alteration of the scheme. The effect of any
change on the majority of producers might have been disproportionate to the
complainants interests. The whole scheme had been designed to replace a free market
in milk. Clearly any tampering with such a delicate system will produce distortions and
some unfairness. But the interests of uniform milk production generally might justify this.
In the House of Lords Lord Morris, who dissented, was aware of this. He said that
because "a national scheme results in a measure of advantage to some and a measure of
disadvantage to others it does not follow that the members of the Board have been
guided not by consideration of national interest or of the fixed interests of their industry
but solely by consideration as to how the pockets of their colleagues would be affected."
In dealing with the actual operation of the scheme his speech also shows that the
implications are much wider than those which can be met by asking the "legal"
questions such as whether the Minister was under a "duty" or "discretion" or whether he
applied the Wednesbury principle properly. For example,"it is manifest that a scheme will



be more acceptable to some producers of milk than others. The advantage of having a
buyer for all the milk which a producer produces will appeal to those who have produced
more than they could sell. There will be no such advantage for those so placed that they
could have a sure and ready market for all they could produce. If prices are fixed
regionally and are fixed having regard to the average of transport and marketing costs
within their region there will be some within the region who could assert that their costs if
left to themselves would have been less than those of others. If in fixing prices regionally
it is not deemed advisable fully to reflect the variations as between regions of transport
and marketing costs then it follows that encouragement to production is being given to
certain regions at the expense of others. Within the regions, therefore, as well as within
the industry the interests of some producers are being advantaged at the expense of
others. The less fortunate are being helped by the more fortunate."

Austin[9] said that it "hinted at a disturbing possibility, namely that if the source of the
power does not impose any objective criteria the courts will imply such criteria; the
disturbing element ... is that the courts may simply be replacing their own subjective
views for those of a person such as a Minister who is better qualified and equipped to
exercise the power." Carol Harlow asked the question of the Padfield case "Yet what
resulted? The complaint having been duly investigated the Minister refused to follow the
advice of the Committee. The remedy had proved illusory; the same decision could be
reached with only nominal deference to the court and the waste of time and money is a
deterrant to future complainants"[10

In Padfield the courts demonstrated clearly for the first time how far they were prepared
to go in determining the basis on which the Minister might choose to act or not. They did
this by examining the nature and purpose of the Act and the relative functions of the
relevant bodies to the Minister. This is really giving the courta role in the determination of
objective jurisdictional criteria. This attitude was developed to include a more subjective
assessment of a Minister's role in the case of Secretary of State for Education and
Science v Tameside Council.[1 1] It is a development made easier because unlike the
Padfield case the statute used much vaguer language; in particular much revolved
around the phrase "proposes to act unreasonably." The whole part of the Education Act
reads "If the Secretary of State is satisfied ... that any local education authority ... have
acted or are proposing to act unreasonably ... he may give such directions as to the
exercise of the power or the performance of the duty as appear to him to be expedient."
The local authority in question had instituted plans for comprehensive education which
had been approved by the Secretary of State in 1975 and the scheme was to start in
September 1976. In May 1976 the local authority suddenly changed its mind. It produced
a modified scheme which would have involved selecting children for grammar schools
within the next six weeks. The selection would be based on what are now recognised to
be "profiles" rather than the examinations normally used. The Secretary of State tried to
preventthis by invoking the above statute. He argued that "a change of plan atthis stage
must give rise to considerable difficulties", that the parents would be confronted with a
"dilemma", and that the improved selection procedure would raise "substantial doubts
about its educational validity."

The courts rejected these arguments. Their view was that the authority would only be
acting unreasonably if it was proposing to take a course of action which no reasonable
authority would take. The principle used by the courts in the case was that the Secretary
of State must have valid reasons for finding himself to be satisfied. This clearly prevents
the capricious use of power and is a well established rule.[12] In assessing whether or
not a particular Secretary of State was proposing to act unreasonably the court must see
the evidence and assess what effect it would have. This is technical material and in this



case an immediate decision was needed. The Secretary of State might have been
concerned about the informal nature of the assessment. But it is really for him to decide
whether it is important or not. No speedy decision would result were he to be required to
give this sort of reason which would be challenged before the courts. The resulting
position is that the Secretary does not have to satisfy himself but has to satisfy a
"hypothetical, objective and notional Secretary of State" which is not far short of a fiction
as the real Secretary in each case would be the Court of Appeal or High Court.

In the Tameside case all this review is possible because the courts interpreted the
Education Act in a highly jurisdictional way. Thus "We have seen that apart from
procedural requirements the test is whether the authority has relied on relevant factors.
This immediately suggests that the Department takes the view that the criteria of
unreasonableness are the same as those applied by Lord Greene in the judgement inn
Associated Picture Houses Ltd v Wednesbury Corpn.

It is suggested that it does not follow that the test of reasonableness applied by a court
when determining the legality of a local authority's action is the correct one to be applied
by a Minister deciding whether to prevent the unreasonable exercise of its functions by a
local authority. Because of their differing constitutional roles supervision of local
authorities by central government and the courts is not necessarily to be exercised on
the same principles. In particular the duty imposed on the Secretary of State by s.1 of the
Edcuation Act 1944 may be thought to justify the adoption of a wider test of
unreasonableness."[12a] The courts long ago reached the position where they could
establish the existence of elementary physical jurisdictional facts and after Padfield and
Tameside can determine whether itthinks a Minister is correctly assuming or declining a
jurisdiction upon relevant standards or criteria.

Thus the Wednesbury principle has been subverted from its proper role of keeping out
irrelevant criteria from administrator's decisions to making sure administrators reach
decisions by starting off from a "correct" set of assumptions, views of the purpose of Acts
and other criteria. Having gone this far the courts can now proceed to investigate the
administrative fact finding basis before proceeding to classify the facts found to be
jurisdictional or not. When doing this it could also determine the probability of their
existence. The most recent case of Khera v Secretary of State[13] shows that this
process is now happening. In this case the House of Lords held that it was a court's
function to examine the evidence on which an Immigration Officer reached a decision
and detained a person as an illegal immigrant and apply the civil standard of proof to
determine the probability of the facts asserted, being precedent facts, actually existing.

The Immigration Act s.33(1) provides that an "illegal immigrant" includes a person
unlawfully entering the country and the Khera case is definitive authority for the
proposition that this includes persons who have passed through Immigration Control by
fraud or deception as well as those evading control by comming in secretly. Atthe time of
this case an unmarried and dependent son under 21 who formed part of a family unit did
not have to qualify for admission in his own right. Khera's father was settled in the United
Kingdom and he had applied for clearance for Khera to join him in 1972. In 1973 Khera,
aged 16, was married in India. In 1974 Khera came to this country. In 1978 he applied for
his wife to come and was then detained as having himself entered illegally by virtue of
being married and not therefore dependent.

It is clear that Khera was not qualified for residence here. But the House of Lords also
decided that a prospective immigrant was not under a positive duty of condour to
disclose material facts. The Immigration authorities have to prove that he is disqualified,



unless he is proved to have entered by fraud. Therefore failure to qualify does not

automatically mean deportation. The question which now arises in cases like this is
whether the Immigration authorities have been deceived or have merely failed to ellicit
material facts. This becomes a jurisdictional issue - questions of precedent facts arise.

The position of illegal immigrants is governed by Schd. 2 Para 9 of the Immigration Act
1971. "Where an illegal immigrant is not given leave to enter or remain in the United
Kingdom and immigration officer may give such directions ..." Lord Scarman said "The
paragraph declares an illegal immigrant to be liable to removal" This paragraph had
previously been applied to similar facts in the case of Zamir v Secretary of State.[14]
There the House of Lords held that "the immigration officer in deciding whether or not too
grant leave to enter is performing an administrative duty in a statutory or parastatutory
framework. It follows that the decision can only be reviewed by the courts on the normal
principles applicable to such decisions of which those capable of being invoked in the
present cases are that there was no evidence on which he could be reach that decision
or that no reasonable person in this position could have reached it" Against this it was
argued that these were not cases of administrative decisions reviewable on those
(above) grounds, that is to say "Wednesburyism" but cases where the exercise of power
or jurisdiction depends on the precedent establishment of an objective fact. Lord
Wilberforce said "I am of the opinion that the whole scheme of the Act is against this
argument ... the nature and process of decisions conferred on immigration officers by
existing legislation is incompatible with any requirement for the establishment of
precedent facts whose existence the court may verify." In Zamir, therefore, the courts
refused to review the decision.

The function of the Zamir decision was to emphasise the role of the decision maker on
the spot and to give a good deal of weight to the views formed by him. Lord Wilberforce
pointed outthat "the Immigration Officer whether atthe stage of entry or that of removal,
has to consider a complex of statutory rules and non statutory guidelines. He has to act
on documentary evidence and such other evidence as inquiries may provide. Often there
will be documents whose genuiness is doubtful, statements which cannot be verified,
misunderstandings as to what was said, practices and attitudes in a foreign state which
have to be estimated. There is room for appreciation, even for discretion."

In Khera the House invoked the 1966 Practice Statement to overrule Zamir. The reason
for this can be explained in the words of Lord Scarman "I am convinced that the Zamir
reasoning gave insufficient weight to the important I would say fundamental
consideration that we are here concerned with the scope of judicial review of a power
which inevitably infringes the liberty of those subjected to it. The consideration ...
outweighs any difficulties in the administration of immigration control." This does not
mean that the decision to enter cannot be appealed or the way in which it was reached
need only be questioned by the Wednesbury principle. But the courts should not assume
that the use of the jurisdictional fact theory is the best way, even though it works well in
many areas of law as my first examples show. The essence is that in setting out to
determine the precedent fact of whether he is an illegal immigrant the Court has to
embark on an examination of all the facts starting way back in the country of origin.

As Lord Wilberforce said "Sometimes very extensive inquiries have to be made. In R v
Secretary of State for the Home Dept, ex p Yasmeen (11 February 1982, unreported) the
officer made a visit to the village where it was said that the applicant had married, taking
photographs of her and her alleged husband or fiance. These he showed to a group of
four or five women, he spoke to other women and then to a group of eight to ten people.
He interviewed the finance. He sent a report to the Home Office. On this an immigration



officer interviewed the applicant and put to her the report of the entry clearance officer.
That officer concluded that in spite of her denials, the applicant was married. The whole
case was then reviewed by an officer of the Home Office, who took the view that she was
an illegal entrant, for reasons which he stated. The point is, and I tried to make this in
Zamir, that the conclusion that a person is an illegal entrant is a conclusion of fact
reached by immigration authorities on the basis of investigations and interviews which
have the power to conduct, including interviews of the person concerned, of an
extensive character, often abroad, and of documents whose authenticity has to be
verified by inquiries."

There are no "special" or "precedent" facts in cases like these. There are only the facts of
the cases in the ordinary sense. The system of immigration control is specially designed
to find them and test them and the courts are really undertaking a "'retrial on the pretext
of a special classification, The difficulty of this sort of operation becomes more apparent
when one considers the alleged deception in the Khera case. Details of this appear in the
speech of Lord Fraser, "It was at one time contended on behalf of the Secretary of State
that there had been four separate occasions between the refusal of the clearance
certificate to the appellant and the eventual grant of leave to enter on which the appellant
or his father ought to have disclosed to the immigration authorities that the appellant had
been married but on which one or other of them had failed to do so ... counsel eventually
relied only on the fourth which was on 16 December 1974 when the applicant underwent
a medical examination in India ... The Home Office asserted that on that occasion the
appellant had falsely told the medical officer that he was not married and thatthis lie had
been a material factor in the grant of a clearance certificate to him."

It is not explained in the reports why the first three reasons for the Crown allegation of
deception was not relied on. The Immigration Officer referred to them in an affidavit but
by the time the case came to the courts only the fourth one was used and there was no
evidence on the affidavit to that one. As Lord Fraser said "There is no evidence, on
affidavit or otherwise, on behalf of the respondent setting outthe respondent's account of
the interview with the medical officer. The only affidavit on behalf of the respondent is
dated 30 October 1980, and was sworn by a Mr Chalmers, who appears to be the
immigration officer who made the decision of 22 November 1978 that the appellant was
an illegal entrant. In that affidavit he referred to the three occasions, now no longer relied
on, on which the appellant or his father had not disclosed that he had been married, but
he made no reference to the medical examination. It must, therefore, be taken that in
reaching his decision he did not rely on what happened atthe medical examination. If the
alleged lie was to be part of the basisfor his decision it should have been mentioned in Mr
Chalmer's affidavit; that was all the more necessary as it had been denied by the
appellent's father on his behalf. As it is now conceded that the failure to disclose on the
three earlier occasions did not amount to deception, and as they are apparently the only
occasions on which Mr Chalmers relied in coming to his decision, the inevitable
consequence is, in my opinion, that Mr Chalmers was not entitled, on the evidence that
was before him, to decide that the appellant had been guilty of deception."

It is clear that difficulties will be experienced in trying to discover precisely what was said
in circumstances far distant in time and place. This is of course not a new problem. Two
leading writers'15] have said "Under the 1971 Act section 3(8) the burden of proving that
a person is a patrial or is entitled to an exemption under the Act is placed on the person
asserting it. But it may be difficult to determine the truth of events in the past particularly
when an intending immigrant has not always told the same story, or to decide the true
nature of his future intentions."



And the difficult position of the reviewing court was explained in Zamir by Lord
Wilberforce, "The Divisional Court, on the other hand, on judicial review of a decision to
remove and detain, is very differently situated. It considers the case on affidavit evidence,
as to which cross-examination, though allowable, does not take place in practice. It is, as
this case well exemplifies, not in a position to find out the truth between conflicting
statements: did the applicant receives notes, did he read them, was he capable of
understanding them, what exactly took place at the point of entry. Nor is it in a position to
weigh the materiality of personal or other factors present, or not present, or partially
present, to the mind of the immigration authorities. It cannot possibly act as, in effect,a
court of appeal as to the facts on which the immigration officer decided. What it is able to
do, and this is the limit of its powers, is to see whether there was evidence on which the
immigration officer, acting reasonably, could decide as he did. It is to be noted that the
Act does in fact create procedure of appeal against directives for a person's removal; but
this is to an adjudicator and cannot ordinarily be invoked so long as the person
concerned is in the United Kingdom (see s 16)."

This raises a more general point. In some cases, where a statute clearly confers a
juridiction upon an inferior court or tribunal, the components of the jurisdiction can be
identified. Where the statue does not undertake this task specifically, is there any
discernible distinction between jurisdictional and non jurisdictional facts, for example in
immigration cases and other technical areas? It can be argued that in any system of
organisation whether directly involving law or not the value of any fact is relative to the
context as a whole. Thus "the full significance of any (fact) cannot be perceived unless
and until it is integrated in to the structure of which it forms a part."[16] That is to say the
real meaning of the facts does not lie in themselves but in the relationship which we
construe and perceive between them. The context determines the significance of any
fact. The individual fact cannot be more significantthan the whole structure to which it is
related. In this case the whole structure is the Immigration Act and the persons charged
with the construction of the value of the facts in any dispute are the personnel and
machinery set up by the Act. The process of construction cannot be over-emphasised.

Thus in Anismic Ltd v Foreign Compensation Commission Lord Justice Diplock said;

"Lawyers, when they talk of "error", whether of "fact" or of "law", in such a
statement, are dealing not with absolutes but with the opinions of human
beings. A statement that these exist particular facts which give rise to specified
legal consequences is "right" if it is made by a person whose opinion as to the
existence or non-existence of those facts, and as to the legal consequences,
effect will be given by the executive branch of Government. But such a
statement from being "right" may become "wrong" if subsequently a contrary
statement is made by some other person to whose opinion as to the legal
consequences of those facts effect will be given by the executive branch of
Government in substitution for that of the person who made the first statement.
It is then the later statement that is "right". But it may be that effect will be given
to the substituted opinion of such other person as to the legal consequences of
facts only, and not as to the existence or non-existence of the particular facts
which give rise to those legal consequences. In that event the original
statement that particular facts exist remains "right" and must be so treated by
the person to whose substituted opinion as to the legal consequences of facts
effect will be given."[17]

It is clearfrom this that judicial review of immigration decisions will now be more readily
undertaken. However at present this does not mean that every administrative decision



will be subject to the high degree of factual investigation by the courts in Khera. The
dividing line between this and cases like Padfield and Tameside was explained by Lord
Scarman:-

"This principle is undoubtedly correct in cases where it is appropriate. But, as I
understand the law, it cannot extend to interference with liberty unless
Parliament had unequivocably enacted that it should. The principle was
formulated by Lord Greene MR in Associated Provincial Picture Houses Ltd v
Wednesbury Corp[1 947] 2 All ER 680, [1948] 1 KB 223. The case concerned
the conditions imposed on the issue of a licence. The principle formulated was
that the courts will not intervene to quash the decision of a statutory authority
unless it can be shown that the authority erred in law, was guilty of a breach of
natural justice or acted 'unreasonably'. If the authority has considered the
matters which it is its duty to consider and has excluded irrelevant matters, its
decision is not reviewable unless so absurd that no reasonable authority could
have reached it. The principle excludes the court from substituting its own
view of the facts for that of the authority.

Such exclusion of the power and duty of the courts runs counter to the
development of the safeguards which our law provides for the liberty of the
subject"

If this dividing line remains intact administrators in "non liberty" areas may take
decisions without looking over their shoulders at the courts all time. Indeed, Khera might
more properly be seen closely related to the body of law associated with the Writ of
Habeas Corpus. Such identification would help to maintain the distinction between
traditional areas of limited jurisdictional intervention and the "liberty" cases in which
closer judicial review is permitted.
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UNDULY INFLUENTIAL RELATIONSHIPS

Sheila E Foster, BA (Law), Solicitor, Senior Lecturer in Law, Trent Polytechnic.

"The greatest trust between man and man is the trust of giving counsel."

Francis Bacon

Two recent decisions of the Court of Appeal have illustrated yet again the remarkable
flexibility of equity in its application to modern situations.

The first was delivered by the Court of Appeal in O'Sullivan v Management Agency and
Music Ltd[1], which is the lastest in a growing number of modern cases where the
equitable presumption of undue influence has been successfully invoked by a plaintiff in
the context of a commercial transaction.

The Facts

The first plaintiff (P) was a composer and performer of 'pop' music who, until he met M,
had enjoyed relative obscurity. However, relying on M's superior experience of show
business, as a well-known manager, P entered into an exclusive management
agreement with him. M was a substantial shareholder in a music agent company which
was associated with three other companies.

Acting on M's advice, P entered into three separate agreements with these three latter
companies and, as a result of M's and the companies' efforts, records of P's composition
were produced and circulated worldwide, giving P considerable success and fame. The
second plaintiff company, wholly owned by the first plaintiff, was formed to receive P's
UK earnings, thus reducing his tax liability. THe second plaintiff then entered into two
agreements with the associated companies. All these agreements were prepared by S,
who was a co-director of one of the associated companies and managing director of
three of them.P, a young man with no business experience or knowledge, relied on M in
signing the agreements, being neither independently advised by a third party, nor
recommended by M or S to take independent advice before entering into the
agreements[la].

Subsequently, an action was brought by the plaintiff against M and the companies[lb]
seeking declarations that the agreements had been abinitio void and unenforceable as
they had been obtained as a result of, inter alia, undue influence. In fact, all the
agreements had been performed and had expired by the date of the trial.

The judgment at first instance

The judge held that M and, through him, the companies, were in a fiduciary relationship
to the first plaintiff, and that consequently a presumption arose that the agreements had
been obtained through undue influence. Accordingly, the declarations sought were
granted and orders were made that the agreements should be set aside and an account
be taken of the profits formed by the companies as a result of the agreements, the sums
found to be due upon the taking of this account to paid to the first plaintiff with compound
interest The judgment, therefore, was to a degree a punitive one as regards the
defendants, who naturally appealed.



The judgment of the Court Appeal.

The Court of Appeal, however, upheld the trial judge's finding that a fiduciary relationship
existed between the first plaintiff and the defendants, only varying the judgment in
respect of the order as to the payment of (1) compound interest, as it was, with one
exception, in appropriate as the first plaintiff had in fact benefitted from the use by the
company, in the course of their trade, of the profits which had been made in breach of the
fiduciary duty, and (2) an allowance to the companies, over and above out-of-pocket
expenses, in respect of their skill and labour in promoting the first plaintiff's professional
work and in managing his business affairs. However, this allowance was less than might
have been obtained by the companies had the agreements been negotiated between
properly advised parties.

Referring to the statement in Re Brocklehurst,[2] of Bridge U that "undue influence as
such has never been judicially defined", and to the leading case of AIlcard v Skinner,[3]
Edward Nugee, Q.C., declared:

....this much at least is clear, that it is implicit in a finding of undue influence,
whether resulting from sufficient evidence of actual influence or from
insufficient evidence to rebut the presumption where it arises, that the
transaction is not the result of free benefit of the independent will of the donor
and that undue influence must therefore be influence of such a character as to
prevent the donor from possessing that freedom and independence of mind
that is necessary in order that the transaction should stand."

In contrast, in National Westminster Bank plc v Morgan[3a] the House of Lords upheld
the principle enuciated by Lindley, L.J., in AIlcard v Skinner,[3b] namely that for a
transaction to be setaside on the grounds of undue influence it must be one in which the
party exercising that influence had done so as to take unfair advantage of the party
influenced; in other words, there must be an element of victimization.[3c]

The facts

The first and second defendants, Mr and Mrs Morgan, had bought their house in 1974
with the assistance of a legal mortgage in favour of Abbey National Building Society. Mr
Morgan had died after the County Court judgment and before the Court of Appeal
hearing. In 1977 his business had been in difficulties and the building society had begun
proceedings for the possession of the house in default of payment of mortgage
instalments, alleging a debt of £13,000.

On January 30,1978, Mr Morgan had asked the bank to "refinance" the building society
loan, saying that he only needed a bridging loan for some five weeks, after which he
would arrange for the bank to be repaid by his Company which had, it was believed,
good prospects. On the recommendation of its Branch Manager, the bank accepted that
proposal, subject to a legal mortgage on the house, which was held by Mr and Mrs
Morgan as beneficial joint tenants. However, the bridging loan was not repaid and the
bank had instituted the present proceedings. At first instance the deputy judge had made
an order for possession.

Whilst, on behalf of Mrs Morgan, it was not suggested that the relationship between the
Morgans and the bank had been other than the normal business relationship of banker
and customer, prior to the interview at which Mrs Morgan had signed the charge, it was



argued that the relationship between Mrs Morgan and the bank had assumed a very
different character when, in early February 1978, the bank manager had called at the
Morgans' home to obtain her signature, Mr Morgan having already signed.

The conversation between Mrs Morgan and the bank manager had lasted a mere five
minutes. She had been concerned lest the charge might enable Mr Morgan to borrow
from the bank for business purposes. The atmosphere had been tense: Mr Morgan had
been in and out of the room, 'hovering around'. Mrs Morgan had indicated to the bank
manager that she did not wish her husband to be present, and the bank manager had
managed to discuss the more delicate matters when her husband was out of the room.
The deputy judge had accepted that it had never been the bank manager's intention that
the charge should be used to secure Mr Morgan's business liabilities.

The judgment of the House of Lords.

Lord Scarman stated that the facts appeared to him a far cry from a relationship of undue
influence or from a transaction in which an unfair advantage had been obtained by one
party over the other. The judge at first instance, too, had clearly been of the same opinion,
having accepted the bank's submission that the transaction had not been manifestly
disadvantageous to Mrs Morgan, who had in fact thereby been provided with what to her
was vital, namely the rescue of the house.

Further, his Lordship confirmed, the judge at first instance had

1) rejected her submission that she had been subjected by the bank manager to
pressure which had in fact, been caused by the building society's attaining of
possession;

2) held that the circumstances had not called for the bank manager to advise her
to take legal advice; nor had she been harried into signing: the decision had
been her own;

3) rejected the submission that a confidential relationship had existed between
Mrs Morgan and the bank such as gave rise to the presumption of undue
influence: the relationship had never gone beyond the normal one of banker
and customer.

The Court of Appeal had failed to persuade his Lordship that the judgment at first
instance was incorrect: whatever the legal character of the transaction sought to be set
aside for undue influence, it was clear from precedent that it must constitute a
disadvantage sufficiently serious to require evidence to rebutthe presumption that, in the
circumstances of the relationship between partners, it had been procured by undue
influence. Hence, the Court of Appeal had erred in law to hold thatthe presumption could
merely arise from evidence of the relationship of the parties without corresponding
evidence that the transaction itself.had involved some element of victimization.

On a meticulous examination of the facts, his Lordship concluded thatthe bank manager
had never" crossed the line" into the area of confidentiality; nor had the transaction been
unfair to Mrs Morgan. Hence, the bank had owed her no duty to ensure that she obtained
independent advice.

Thus, his Lordship allowed the Bank's appeal against the judgment of the Court of
Appeal, while warning that there was no precisely defined law delineating the equitable
jurisdiction of a court to give relief in cases concerning undue influence.



While O'Sullivan's case, then, illustrates dramatically the successful application of an
ancient equitable invention to a particularly modern type of commercial transaction,
Morgan's case shows that the application of the doctrine does have limits.

When then, does undue influence apply? At the outset, it must be distinguished from its
common law counterpart, duress: for whilst both concern the avoidance of a transaction
for lack of genuine consent on the part of the weaker party, there the similarity ends.
Duress involves compulsion under which someone acts through fear of personal
physical suffering, for example, bodily injury or imprisonment. No such obvious
pressure, however, is usually[4] necessary to invoke the court's exercise of its equitable
discretion to set aside a transaction on the grounds of undue influence.

Indeed, this apparent willingness of the courts to intervene has frequently masqueraded
as a manifestation of the exercise by judges of their residual jurisdiction as custodians of
the public morals[5] and, therefore, in the public interest. It is importantto rememberthat
the basis of judicial intervention on the ground of undue influence is that it is inequitable
for anyone to take advantage, either for himself or for others[6], of the position of trust
which he occupies, and is not the mere protection of the foolish or the weak from the
consequences of their folly or weakness.

Whilst undue influence[7] concerns an abuse of confidence, it does not necessarily
involve fraud in the strict sense but is rather concerned with eliminating all possibility of
fraud, whether actual or potential. The court's treatment of cases invoking undue
influence is an excellent practical example of the equitable maxim "He who comes to
Equity must come with clean hands", reflecting the influence of Roman law upon the
earlier Chancellors.

Whether a transaction procured through undue influence is voidable rather than void is
debatable, although on balance the latter appears to be the case, for the person
influenced may either expressly or impliedly confirm the transaction after the influence
has ceased.[8]

To set aside a gift inter vivos on the grounds of undue influence the complainant must
prove the existence[9] of a relationship which is either (1) presumed or (2) proven by him
to be one of confidence, and the party against whom the complaint is made must be able
to rebut the presumption of undue influence arising under (1) or (2).

Several special relationships are presumed by the courts to be fiduciary, and proof of
their existence thus gives rise to the presumption of undue influence. However, the
courts have consistently refused to fetter thei discretion by enumerating an exhaustive
or exclusive list of the relationships in which the presumption is deemed to arise.[10] It is
clear from the judgments in such cases thatthe principle on which Equity gives relief will
be extended and applied to all relationships in which dominion may be exercised by one
person over another. The wisdom of the judges in refusing to fetter their possible future
intervention in cases involving undue influence was shown in Lyon v Hume[11]. The
fiduciary relationship in that case, that of medium and dupe, had never previously been
considered by the courts. Nonetheless, the judges had no hesitation in exercising their
discretion to enable them to set aside substantial gifts by the plaintiff to the defendant, the
latter being unable to discharge the burden of proof of lack of undue influence thus
thrown upon him by the evidence of the existence of a fiduciary relationship.

The leading case of AlIcard v Skinner[12] is a most important milestone in the history of
development of the law relating to undue influence. Briefly, the case concerned gifts



made by a nun to the mother superior of a covent. It was held that this relationship was

one which gave rise to the presumption of undue influence and prima facie therefore the
gifts would be set aside. However, in this particular case the fact that the nun had
delayed[13] in bringing an action for several years[14] after leaving the convent was held
to bar her from recovering her property, which by this time had been applied for the

benefit of the convent.

Lindley U's judgment is particularly important, as in it he classifies and distinguishes the
two groups of cases in which undue influence will be invoked, although they often
overlap. They are

(1) "Cases in which there has been some unfair and improper conduct, some
coercion from outside, some over-reaching, some form of cheating, and
generally, though not always, some personal advantage obtained by the
donee placed in some close and confidential relation to the donor."

(2) "Cases in which the position of the donor to the donee has been such that it
has been the donee's duty to advise the donor, or even to manage his property
for him."

His Lordship also makes the vital point that

"The question is not whether [the plaintiff] knew what [he] was doing, had
done, or proposed to do, but how the intention was produced: whether all that
care and providence was placed around him, as against those who advised
him, which, from their situation and relation with respect to him, they were
bound to exert on his behalf."

However, it is clear that while even the obtaining of independent advice may sometimes
be insufficient to rebut the presumption of undue influence, the lack of such advice will
not necessarily upset a transaction if it is found as a matter of fact that no undue influence
in facts exists.[15]

Further, Lord Lindley stated that he had failed to find any case which did not fall within
one or other of the above groups; nor could he find any authority which actually covered
the situation in Alicard v Skinner. "But it does not follow that it is not reached by the
principle on which courts have proceeded in dealing with the cases which have already
called for decision. They illustrate but do not limit the principle applied to them."

In the later case of re Craig deceased[16], where substantial gifts by an elderly man in
favour of his secretary-companion were set aside, Ungoed-Thomas J explained the
dicta of Lindley LJ, emphasising thatfar from restricting the application of the concept of
undue influence they had re-inforced the view thatthe courts would always intervene in
cases involving undue influence in fiduciary relationships regardless of the absence of
an identical previous precedent.

Lord Denning MR too, in Lloyd's Bank v Bundy[17], set the courts' development of the
law on undue influence in context with other categories euisdem generis where Equity
has intervened to set aside transactions where there has been "inequality of bargaining
power."

Reference has already been made to the existence of several relationships where Equity
will presume the existence of undue influence. Two of those relationships will now be
examined more closely - legal and medical.(18]



i) The Legal Adviser and Client

It should cause no surprise thatthe first of the professional relationships to be subjected
to the equitable doctrine of undue influence was that of legal adviser and client. Indeed,
one is tempted to ask what would be the point in imposing harsh rules of Equity upon
laymen if members of the legal profession were seen openly to escape their rigour!

Here the history of the development of the law of England and of Rome is very similar,
although the Romans actually legislated upon the subject: their Lex Cincia de Donis de
Muneribus 204 BC prohibited the acceptance of gifts by an advocate from his client "ob
causam orandam".[19] This law enabled the donor to recover the gift during the joint
lives of himself and the donee, and was clearly regarded by contemporary writers as of
importance: it was a"plebiscitum", introduced to curb the growing domination of the
Senate. from which came most of the advocates, over the plebeians. The Romans
therefore acknowledged that the advocate's knowledge of the law might be used by him
(and, indeed, probably would be so used in the increasingly corrupt society of Rome) in
taking advantage of his clients, those very people he was professionally intended to
protect. If lawyers did not observe the spirit of the law, who else could be expected to do
so?

However, the plebiscitum failed in its purpose and advocates continued to collect their
illegal gains until the Senate, corrupt as it was, was finally shamed into action by a
particularly flagrant violation of the law relating to such gifts. A compromise was
reached, a limit of dena sestertia (about £80) being set for any one gift.

England of course, as has been shown, developed her law in this area entirely by judicial
decisions. Thus, the same presumptions, and the same burden of proof to dislodgethem
exist in respect of the relationship between lawyer and client. Further, while the burden
of proof may be relatively easy to shift in some cases, yet in others it weighs exceedingly
heavily upon the person seeking to uphold the gift,[20] it will come as no surprise top find
that it rests particularly heavily upon the shoulders of the lawyer. There is little of our lives
which does not come within the ambit of the seamless cloak of the common law,
increasingly patched as it is nowadays by statute! Thus, the lawyer's advice is soughton
matters of every description, and to him or her are imparted confidences not only of
details[20a] of assets owned and debts owed, but frequently family and domestic matters
of a most personal and intimate nature.

Thus, a solicitor[21] is often in possession of extremely confidential information which,
by virtue of his professional expertise, he can use to the advantage (or, as concerns us
here, disadvantage) of his client. This combination gives him a personal ascendancy
over his client and while to speak of "the crushing influence of the power of an
attorney"[22] may sound dramatic it is a frighteningly potential reality. His position may,
of course, also put the solicitor in a situation where, apart from obtaining actual gifts from
his client, he could be tempted to gain, however apparently innocently, personal benefit.
This has been forcefully acknowledged judicially.[23] Indeed, it could be said that
Equity's rules are far more strict than the continental doctrine of unjust enrichment, as
Equity does not make unjust enrichment a condition precedent for its intervention to set
aside a transaction between trustee and cestui que trust, the mere hope of possibility of
personal profit by a fiduciary being all that is necessary. It follows that the mere fact that
such a transaction has taken place between the parties where a relationship giving rise
to the presumption of undue influence exists is sufficient for Equity to set it aside, without
more, if the donee fails to rebut the presumption.



Further, as an officer of the Court the solicitor is in a position of trust where he owes a
duty of good faith and disclosure not only to his client but also to the Court. Further, since
his professional knowledge of the law obviously exceeds that of the layman, even less is
ignorance an excuse.[23a]

The stringency of the rule means that it is exceedingly difficult for a solicitor or similar
person to retain any gift at the hands of a client, whilst the professional relationship
subsists, should the gift be questioned, unless it is deemed "de minimis."[24 It has been
seen that gifts in favour of a third party, too, will be caught by the rule,[25] and thus
dispositions in favour of a solicitor's son[26] or wife[27] have been set aside. Even if the
solicitor is consulted in a personal and not professional capacity a disposition in his
favour may be set aside.

It goes without saying that it is a fundamental rule that a solicitor when contracting with
his client in respect of any transaction whatsoever is under an absolute duty of full
disclosure of all material circumstances known to him, failure in which will enable the
grantor to have the transaction[28] set aside.

Thus, a transaction where a solicitor fails to discharge the burden of proof is notvoid but
merely voidable and, therefore, may be ratified or acquiesced in after the influence has
ceased, either by action - eg written affirmation of the intention to make the disposition
-or by mere inaction, as in Ailcard v Skinner.[29]

Finally, a solictor's duty as such may well continue after the discontinuance of the
solicitor-client relationship in a strict sense. This will however be a question of fact and
degree.

ii) Medical Adviser and Patient

Just as in the case of religious adviser the considerable influence wielded by him derives
from the acquisition of knowledge of a most intimate nature concerning matters both
spiritual and temporal, coupled with a relationship of the most confidential and trusting
kind involving the right and indeed the duty of the adviserto counsel and warn, so too the
medical adviser exercises a comparable influence in the field of physical wellbeing and,
with the modern tendancy to link physical ailments to mental discords, in the area of
mental health too.

Indeed, one could arguethatthe influence enjoyed by a medical adviser as a result of his
relationship with his patient is stronger than any other, involving as it does such a
dependence upon the adviser for health of body and mind or for life itself. However, the
courts have not seen fit to accord to this particular relationship such pre-eminence as
some others, for example religious adviser and disciple,[30] parent and child,[31] and
solicitorand client. By judicial reckoning at any rate, Louis XI, who apparently feared his
confessor but feared his barber-surgeon more, was in a minority![32]

The medical adviser, then, is required to prove that any gift or other disposition in his
favour by a patient, whereby the adviser gains any substantial advantage, was not made
as a result of the undue influence which his special relationship with his patient is
presumed to give him over the latter.

It is interesting to note that the Romans too distrusted such dispositions: indeed, unlike
England they actually legislated against gifts in favour of "archiatri"[33] on the same
grounds as those in favourof advocates. The promise by a gravely ill patient of a giftto his



doctor did not enable the latter to accept it.[34] Upon the patient's complete recovery
however acceptance of a present was allowed. This raises an interesting point: surely it
could be argued that the doctor's influence was even greater when he had cured his
patient; for the latter's gratitude and admiration of the doctor's skill might then know no
bounds! Here, however, doubtless the Romans were wisely striking the balance between
preventing the doctor from taking advantage of his patient whilst in fear of his life and yet
preserving the latter's right to voluntarily make a gift of appreciation to the doctor upon
recovery. We have already noted that English law is free of statute in the area of undue
influence, so it is interesting to see how where the assistance of statute was invoked this
balance was struck. Further, whilst paying tribute to the imagination of the Roman
legislature one must also admire the English judiciary for having adopted that peculiar
English doctrine of precedent so successfully, thus avoiding the necessity for such
legislation.

There has been relatively little litigation concerning the doctor- patient relationship. Two
contrasting cases suffice to illustrate the application to it of the presumption of undue
influence. In Dent v Bennett[35] the court refused, on grounds of public policy to sustain
an agreement whereby an elderly man, without separate legal advice, agreed that his
excutors should pay to his surgeon, in consideration of past and future attendance, the
sum of £25,000 within 6 months of his death. Clearly such a payment was out of all
proportion to the benefit thus acquired by the patient, being then in his eighty-sixth year.

On the other hand, in Pratt v Barker[36] where a surgeon proved that the patient from
whom he had received a gift had had the independent advice of his own solicitors, and a
complete explanation of all the consequences which would flow from his execution of a
settlement to the surgeon's benefit, and had nonetheless chosen to execute it ratherthan
deal with the matter by will (to save legacy duty), it was held that the gift was in order.

Thus, though the onus of proof on the donee in this case too heavy, yet if it is metthe gift
will be upheld.

Since Equity first intervened to remedy the shortcomings of the common law in cases
concerning catching bargains made with expectant heirs[37], the judges have con-
sistently developed this branch of law so that it truly illustrates the excellence of the
English system of precedent when used by the judges as "stepping stones and not as
halting places."[38]

Indeed, as has been shown, a characteristic of the growth of this branch of case law has
been that the judges have consistently refused to fetter their discretion in any way,[39]
and thus the area has remained refreshingly free of statute: the problems of judges
becoming entangled in their own web of precedent, as has happened eleswhere,[40]
have happily been avoided. Lord Diplock once remarked[41] that the intervention of
statute was often a mark of failure[42] by the judges to use precedent[42a] correctly.
Surely the absence of statute in the area which we have examined is a shining example
of the exellence which the judicial process can achieve in the service of the living law. Of
course, as even Sir Henry Maine[42b] conceded, in a progressive society there will
inevitably be statutory enactments, both to further the better administration of justice and,
with the law increasingly nowadays (for better or worse) playing a paternalistic role, to
mould society itself according to the ephemeral will of the people. Nonetheless, while it
would be dangerous to generalise, the life of a statute is often nasty, brutish and short It
has been seen how the Romans actually attempted legislation to counteract undue
influence yet had limited success in curing the malady. The English judges, on the other
hand, have quietly but resolutely developed the concept: from the early cases they



evolved the principles from which it was born yet, like its mother Equity, it too is not past
the age of child-bearing. For with their consistent refusal to delineate exhaustively, and
therefore to limit, their discretion in respect of cases of undue influence the judges have
ensured its continuous fertility so that, when confronted with cases like Lyon v Home,
Alicard v Skinner, re Craig and Brocklehurst, they can apply their reasoning with
flexibility so as to attain a result which is based on certain, established principles.

The approach of the judges has neither been capricious nor has it been rigid. Albeit not
blatantly indulging in social engineering in the mode of Roscoe Pound of the American
school[43] they have nonetheless as an over-riding factor borne in mind the balance
which must be held between the evils of interfering with the freedom of contract on the
one hand and of on the other hand allowing the strong to exploit the weak where society
has placed the former in a position in relation to the latter where undue influence may be
wielded as a result.

Some of the relationships where confidence giving rise to the presumption has been
held to exist have been discussed but there are others as has been mentioned. By
analogy, the presumption of undue influence can arise from a factual situation, the only
practical legal difference being that in a relationship judicially recognised as being one
of confidence giving rise to the presumption the onus is on the person seeking to uphold
the transaction to discharge the presumption, whereas where it is alleged that a factual
situtation gives rise to a confidential relationship from which flows the presumption the
person seeking to set aside the transaction by raising it must prove that the
circumstances were such as to raise the presumption. Once he has proved this the
burden of discharging the presumption will again be upon the person seeking to uphold
the transaction, commensurate with the latter's degree of influence.

The decision of the Court of Appeal in Re Brocklehurst[44] is an interesting example of a
modern attempt to invoke undue influence in order to have a transaction set aside. The
facts, which are lucidly set out by Lord Denning MR in his inimitable prose, albeit in a
dissenting judgment, were briefly these: an 'aged and eccentric' baronet owned a
substantial estate in respect of which he had barred the entail, having no direct heir.
During the last six months of his life he gave away by the creation of a 99-year lease, the
shooting rights upon the whole of the estate - even right up to the mansion house
windows! This obviously considerably reduced the value of the estate.

The donee of the shooting rights was the proprietor of a small garage, who had
befriended the deceased during the last two years of his life. It was accepted both by the
judge at the first instance and by the Court of Appeal and by the plaintiffs that the donee
had done nothing consciously improper to influence the deceased. However, Lord
Denning MR pointed outthatthe mere factthatthe relationship in the case was not one of
the established fiduciary categories nevertheless did not prevent the application of the
presumption of undue influence if it was found as a matter of fact that a situation of
confidence existed which he found did. He also laid great stress on the age and
eccentricity of the deceased, and on the potential damage which his gift of the shooting
rights could wreak on the estate. Finally, he made the curious - albeit, in the context of
Equity, understandable - comment that the deceased was "morally, though not in law,
only a life tenant." In holding that the gifts should set aside, Lord Denning observed that
"the courts had always, as a matter of public policy, looked with care at gifts or
improvident bargains which are made by a person whose motives or judgment are
impaired by reason of age, or ignorance, eccentricity or infirmity, or even by a failure to
know or appreciate the consequences." Even, his Lordship continued, where no undue
influence or undue pressure is present "there are occasions when the courts will say that



the transaction is so exceptional and so unreasonable that it cannot stand. A good
instance is standard form contracts which contain unreasonable exemption clauses".

Neither Lawton U nor Bridge U, however, had sympathy for Lord Denning's viewpoint:
as far as they were concerned, since the defendant had manifestly not acted improperly
that was an end to the matter. In particular, they found the fact that no independent advice
had been taken by the deceased irrelevant in the particular case. The taking of such
advice was one type of evidence which might in appropriate circumstances rebut a
presumption of undue influence. It was by no means, however, the only type of evidence.
Here the defendant had adduced other evidence: although their Lordships agreed thata
fiduciary relationship did exist on the facts given, such as would have enabled the
defendant to exercise undue influence over the deceased, the evidence showed that the
deceased had nevertheless made the gift of the free and independent exercise of his will.
Indeed, their Lordships ventured to suggest that, far from the deceased being under the
defendant's influence, the reverse had been the case: the deceased was an autocratic,
influential and wealthy person who, having inherited the baronetcy and the family estate
at the age of 17, had for most of his life been used to getting his own way. The defendant
on the other hand was a former butcher's apprentice, lorry driver, and naval rating. The
social and financial postitions of the two were poles apart: there was no ascendancy by
the defendant over the deceased, who in fact gained much comfort from his friendship
with the defendant during the last few years of his life, the defendant being on the one
hand a "yes-man" who always did the deceased's bidding, and yet not being an
"obsequious crony" but always meticulously keeping his distance entering the
deceased's mansion by the rear entrance and observing such other social niceties
indicative of the distinction in social status between the two.

Lawton U, observing the stigma which a decision against the defendant would attach to
him, went on to say that, since the defendant had neither, as was conceded by the
plaintiffs, consciously behaved improperly nor, as his Lordshipsfound as a matter of fact,
unduly influenced the deceased, the gifts would not be set aside. Bridge U, concurred.

On balance it does seem, whatever the possible moral attractions of Lord Denning's
judgment, that the majority decision is preferable in this case, although the dividing line
is, it is submitted, very thin: the absence of independent advice, to which Lord Denning
attached such importance, is likely in the majority of cases to be highly prejudicial to a
person seeking to uphold a transaction in his favour where a fiduciary relationship
existed. The decision here turned on the peculiar facts of the case: had the deceased
been a fragile, impressionable spinster recluse can one really believe that Lord
Denning's view would not have won the day?

Conclusion

As has been seen, Equity initially intervened to set aside transactions where the
circumstances of the parties were such as to lead to a presumption against being fully
entered into. The categories of such transactions were set forth by Lord Denning MR in
his judgment in Lloyds Bank v Bundy where, gathering together the principles, he
suggested that through them runs a common thread: they rest on the inequality of
bargaining power. It is interesting to note that the doctrine of undue influence itself
seems to have been recently invoked more frequently in cases concerning commercial
transactions such as O'Sullivan[451 rather than, as in earlier days, in the domestic -r
spiritual fields. One wonders whether this could be a sign of the judiciary's acceptance of
the changing circumstances of modern society, where the movement from status to
contract now seems to have partly reversed and where, too, in the modern context of



large commercial institutions[46] and imposed standard forms of contract, consensps is

to an extent illusory.

Sir George Jessel MR said in 1875:

"It must not be forgotten that you are not to extend arbitrarily those rules which
say that a given contract is void as being against public policy, because if
there is one thing which more than another public policy requires itis that men
of full age and competent understanding shall have the utmost liberty of
contracting, and that their contracts when entered into freely and voluntarily
shall be held sacred and shall be enforced by Courts of Justice. Therefore, you
have this paramount public policy to consider - that you are not lightly to
interfere with this freedom of contract"[47]

The courts have not interfered with this freedom lightly; while O'Sullivan shows that the
judges will not shirk intervention when the circumstances warrant it, Morgan's case
makes it clear that there are limits to the circumstances in which the presumption of the
influence can be successfully invoked.
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